
Board Meeting Agenda Book 
Vol 2. 

CONTESTED CASES 

5. Franchised Dealer's Complaint against Distributor under Occupations Code,
§§2301.467, 2301.468, and 2301.478  

MVD Docket No. 14-0006.LIC; SOAH Docket No. 608-14-1208.LIC 
New World Car Nissan, Inc., d/b/a World Car Hyundai, World Car Nissan; 
and New World Car Imports San Antonio, Inc., d/b/a World Car Hyundai, 

Complainants v. Hyundai Motor America, Respondent 

6. Franchised Dealer's Protest of Manufacturer's Notice of Termination 
MVD Docket No. 15-0015.LIC; SOAH Docket No. 608-15-4315.LIC 

Cecil Atkission Orange, LLC, d/b/a Cecil Atkission Chrysler Jeep Dodge,
Complainant v. FCA US, LLC, Respondent 

August 17, 2017 

Full Board Meeting, 8:00 a. m. 



Date:                                                      August 17, 2017 

 Action Requested:  ISSUE ORDER ON REHEARING 

To: 
From: 

Texas Department of Motor Vehicles (TxDMV) Board
Daniel Avitia, Director, Motor Vehicle Division 

Agenda Item: 5 
Subject: Order on Rehearing regarding Dealerships’ complaint against Distributor under Texas Occupations 

Code §§2301.467, 2301.468, and 2301.478.   

New World Car Nissan, Inc. d/b/a World Car Hyundai, World Car Nissan; and New World Car Imports 
San Antonio, Inc., d/b/a World Car Hyundai, Complainants v. Hyundai Motor America, Respondent;  
MVD Docket No. 14-0006 LIC; SOAH Docket No. 608-14-1208.LIC 

PURPOSE AND EXECUTIVE SUMMARY ON REHEAHRING 

The State Office of Administrative Hearings (SOAH) issued the attached Proposal for Decision (PFD) for consideration by the 
Texas Department of Motor Vehicles Board.  On November 3, 2016, the Board considered this matter and issued the attached 
Board Order.   

Having considered Respondent’s Motion for Rehearing (MFR) and Complainant’s Response to the MFR, the Board granted 
the MFR and issued the attached Order on February 4, 2017.  The Board’s consideration of the contested case matter is now 
the subject of this rehearing.        

FINANCIAL IMPACT 

None to TxDMV 

BACKGROUND AND DISCUSSION 
On November 20, 2013, New World Car Nissan, Inc. d/b/a World Car Hyundai and New World Car Imports San Antonio, Inc. 
d/b/a World Car Hyundai (together, World Car) filed a complaint against Hyundai Motor America (Hyundai). World Car 
complained that Hyundai discriminates against World Car, uses disparate treatment against World Car, does not supply cars 
requested by World Car, and requires unreasonable sales standards of World Car.  World Car complained that Hyundai 
violated Texas Occupations Code §2301.467, §2301.468, and §2301.478. 

The Motor Vehicle Division (MVD) referred the contested case matter to SOAH on December 6, 2013.  The ALJ conducted the 
hearing on the merits on September 21 through 25, 2015; closed the administrative record on January 11, 2016; and issued the 
proposal for decision (PFD) on March 10, 2016. 

The ALJ found that World Car failed to meet its burden of proof to show that any of Hyundai’s programs violate the 
Occupations Code.  The ALJ recommended that World Car’s complaints be denied.  The parties filed exceptions to the PFD 
and replies to the exceptions. On May 31, 2016, the ALJ issued an exceptions letter, providing that—after having reviewed the 
exceptions and reply pleadings—the ALJ was making no changes to the March 10, 2016, PFD.  SOAH returned this contested 
case matter to the TxDMV, giving the Board has jurisdiction to consider the contested case and to enter a final Order.   

The Board considered the matter and on November 3, 2016, ordered the ALJ’s decision be overturned and the ALJ erred in 
interpretation of Occupations Code §2301.468.   
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On December 6, 2016, Hyundai filed a MFR.  Hyundai asserted that the Board should vacate its November 3, 2016, final Order 
and enter a new final Order following the recommendations of the ALJ or—in the alternative – should identify the findings of 
fact (FOFs) and conclusions of law (COLs) upon which the Order is based and explain the reason for rejecting the ALJ’s FOFs 
and COLs, including how the ALJ misinterpreted Occupations Code §2301.468.   

Hyundai argued that: 

• The Board improperly acted as the ALJ; 

• The Board’s decision amounts to improper ad hoc rulemaking; 

• The Board erred by failing to identify the FOFs and COLs that are the basis of its Order, as required by the 
Administrative Procedure Act and Occupations Code §2301.711. 

• The Board failed to explain its rejection of the ALJ’s FOFs and COLs as required by the Administrative Procedure Act 
under Government Code §2001.058(e); 

• The Board failed to explain how the ALJ erred in interpreting Occupations Code §2301.468, as the Board is required 
to do by the Administrative Procedure Code; 

• There is no basis for overturning the ALJ, based on misinterpretation of Occupations Code §2301.468. 

• World Car pled a claim under the inapplicable 2001 version of Occupations Code §2301.468, but not the applicable 
2003 version.   

• World Car has no viable claim under Occupations Code §2301.468 (2003), even if World Car had pled claims under 
the correct version of the statute. 

• The Board’s final Order is not supported by substantial evidence.   

 
On December 19, 2016, World Car filed a Reply to Hyundai’s MFR. World car asserted that the Board should not reverse itself, 
but should uphold the Board’s November 3, 2106, decision or should adopt the order proposed by World Car in May 2016.  
World Car argued that: 

• Hyundai’s arguments present no reason for the Board to reverse itself or reconsider its decision; 

• The Board did not improperly act as the ALJ; 

• The Board’s decision is supported by substantial evidence because there was a reasonable basis for the Board’s decision 
in the record.   

• The Board has authority to decide how the Occupations Code should be applied to the facts; 

• The Board may reject the ALJ’s recommendations if the ALJ misinterpreted or misapplied the law.  

• The Board did not act improperly , usurp the role of the ALJ, exceeds its authority , or engage in ad hoc rulemaking;  

• The Board Order is sufficient and complies with the Administrative Procedure Act, Government Code §2301.058(e) 
because it contains the reason and basis for the Board’s rejection of the ALJ’s recommendation. 

By Order dated February 4, 2017, the Board granted rehearing of the contested case, based on Hyundai’s MFR and World Car’s 
Reply to Hyundai’s MFR. 
 
The issue presented on rehearing is whether World Car established that Hyundai’s actions or programs violate the 
Texas Occupations Code. 

• If World Car established – by a preponderance of the evidence—that Hyundai’s actions violated the 
Occupations Code, then the Board may modify its November 2016 Order to clarify its decision for 
compliance with the requirements of the Administrative Procedure Act, specifically Government Code 
§2301.058(e). 

• If World Car did not establish—by a preponderance of the evidence-- that Hyundai’s actions violated the 
Occupations Code, then the Board may adopt the ALJ’s findings of fact and conclusions of law.   
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As the Complainant, World Car has the burden of proof to establish—by a preponderance of the evidence1—that Hyundai 
violated: 
• Occ. Code §2301.467(a)(1), by requiring adherence to unreasonable sales or service standards; 
• Occ. Code §2301.468(1), by directly or indirectly discriminating against a franchised dealer or otherwise treating franchised 

dealers differently as a result of a formula or other computation or process intended to gauge the performance of a 
dealership; 

• Occ. Code §2301.468(2), by discriminating unreasonably between or among franchisees in the sale of a motor vehicle 
owned by the manufacturer or distributor; or 

• Occ. Code §2301.478(b), by failing its duty of good faith and fair dealing owed to its franchisee. 
 
Board Authority:  The Board has authority over these parties and the decision in this contested case matter in accordance 
with Texas Occupations Code Chapter 2301, specifically §2301.151.  The Administrative Procedure Act, Government Code 
§2001.058(e), allows an agency to vacate or modify an order proposed by the ALJ only if the ALJ: 
(1) misapplied or misinterpreted applicable law, agency rules, or prior agency decisions; 
(2) relied on a prior agency decision that is incorrect or should be changed; or 
(3) made a technical error in a finding of fact. 
The agency must state in writing the specific reason and legal basis for a change made to a finding or fact or conclusion of 
law. 
 
Board’s Options on Rehearing:   
The Board has granted rehearing; therefore, the Board may consider the contested case matter again and:  
1. Clarify its November 3, 2016, Order by providing the specific reason and legal basis for a change made to each finding 

of fact or a conclusion of law;  
2. Reverse its November 3, 2016, decision and adopt the ALJ’s FOFs and COLs;  
3. Render a new decision, adopting the ALJ’s FOFs and COLs in part and providing the specific reason and legal basis for 

a change made to each finding of fact or a conclusion of law; or  
4. Some combination of these options.   
 
SOAH ALJ’s Recommendation: The SOAH ALJ found that World Car (dealership) failed to meet its burden of proof to show 
that Hyundai violated the Occupations Code. The ALJ recommended the Board deny World Car’s complaint. 
 
Documents: The following documents are attached to this Executive Summary for consideration by the Board: 

   
1. SOAH ALJ’s Proposal for Decision 03/10/2016 
2. World Car’s Exceptions to Proposal for Decision 04/08/2016 
3. Hyundai’s Reply to World Car’s Exceptions to Proposal for Decision 05/09/2016 
4. World Car’s Reply in Support of Exceptions to Proposal for Decision 05/18/2016 
5. SOAH ALJ’s Exceptions Letter 05/31/2016 
6. Board’s Order (from November 3, 2016, open meeting deliberations) 11/03/2016 
7. Hyundai’s MFR (& Exhibits)  12/6/2016 
8.  World Car’s Reply to Hyundai’s MFR (& Exhibits) 12//19/2016 
9.  Board’s Decision and Order Granting Rehearing & Transmittal Letter 02/04/2017 

 

1  Black’s Law Dictionary defines “preponderance of the evidence” to mean the greater weight of the evidence; superior evidentiary weight 
that, though not sufficient to free the mind wholly from all reasonable doubt, is still sufficient to include a fair and impartial mind to one 
side of the issue rather than the other. This is the burden of proof in a civil trial, in which the jury is instructed to find for the party that, 
on the whole, has the stronger evidence, however slight the edge may be. Also termed preponderance of proof or balance of probability. 
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REFER TO SEPARATE DOCUMENT 

TXDMV BOARD BRIEFING NOTEBOOK 

VOLUME 2 

 

ALL RESPONSIVE MATERIAL FOR 

AGENDA ITEM # 5 

 
Franchised Dealer's Complaint against Distributor under Occupations Code, 
§§2301.467, 2301.468, and 2301.478  

 MVD Docket No. 14-0006.LIC; SOAH Docket No. 608-14-1208.LIC 
 New World Car Nissan, Inc., d/b/a World Car Hyundai, World Car Nissan; 
 and New World Car Imports San Antonio, Inc., d/b/a World Car Hyundai, 
 Complainants v. Hyundai Motor America, Respondent 
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WORLD CAR HYUNDAI, et al, Complainants
v.

HYUNDAI MOTOR AMERICA, Respondent

August 17, 2017 Presentation to 
the Board of the Texas Department of Motor Vehicles
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• Tex. Occ. Code § 2301.468(2)
– “A manufacturer, distributor, or representative may 
not . . . discriminate unreasonably between or among 
franchisees in the sale of a motor vehicle owned by 
the manufacturer or distributor.”

• Undisputed that discrimination occurred – HMA 
provided Red McCombs with roughly 3 times as 
many discretionary allocations as World Car.

• The Board decided—correctly—that this 
discrimination was unreasonable.

The Board Correctly Decided to Overturn the ALJ
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HMA’s Unreasonable Discrimination
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The Board Correctly Focused on Whether
HMA’s Discrimination Was Unreasonable

Chairman Palacios summarized the issue:

Nov. 2016 Transcript, at 78 
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Chairman Palacios summarized the issue:

The Board Correctly Focused on Whether
HMA’s Discrimination Was Unreasonable

Nov. 2016 Trans., at 107:1‐9
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The Board Correctly Decided 
HMA’s Discrimination Was Unreasonable

Nov. 2016 
Trans., at 
109:10‐24
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The Board Correctly Decided 
HMA’s Discrimination Was Unreasonable

Nov. 2016 
Trans., at 
109‐110
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The Board’s Order Incorporated the 
Motion that Passed During the Meeting 

Nov. 2016 Trans., at 110:16‐111:3
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• The term “unreasonable discrimination” had 
never been interpreted by the Board before.

• The Board has the final say on what 
“unreasonable discrimination” is, and whether 
that standard has been violated in a case.

• The Board correctly determined that the ALJ 
misapplied and misinterpreted the law with 
respect to “unreasonable discrimination” in 
Section 2301.468 of the Occupations Code.

The Board Correctly Decided 
HMA’s Discrimination Was Unreasonable
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The Issue Now is the Form of the Order
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• HMA argues that the Board did not identify 
the findings and conclusions that support its 
decision.

• HMA argues that the Board did not explain 
why it overturned the ALJ and how the ALJ 
misinterpreted the law.

HMA’s Complaints About the Board’s Nov. 2016 Order
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• World Car’s proposed order accepts the Board’s 
ruling from the November 2016 meeting, i.e. 
overturning the ALJ with respect to Section 
2301.468(2).

• The proposed order identifies the findings and 
conclusions that support the Board’s decision.

• The proposed order explains the reasons for the 
changes to the ALJ’s ruling.

To Address HMA’s Complaints, 
the Board Should Adopt World Car’s Proposed Order
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The Board Made the Correct Decision – the Board 
Should Now Adopt World Car’s Proposed Order

• Undisputed that HMA allocated roughly 3 times 
as many cars to Red McCombs as it did to World 
Car.

• The Board decided that this discrimination was 
unreasonable.

• To address HMA’s complaints about the form of 
the order, the Board should adopt World Car’s 
proposed order.
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• HMA admits that during the relevant time 
period, the HMA Regional Manager made 
significantly more discretionary allocations to 
World Car’s nearest competitor.

HMA Does Not Dispute the Numbers

Nov. 2016 Trans., at 78:13‐16
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HMA Does Not Dispute the Numbers

Nov. 2016 Trans., at 79
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• HMA admits there was a difference in 
treatment in its discretionary allocations.

HMA Admits Discrimination

Nov. 2016 Trans., at 70:24‐71:3
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HMA’s Regional GM Wanted to Get Rid of World Car 
From the Outset of His Tenure

Sept. 2015 Hearing 
Transcript, at 1086‐87
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• HMA argued that its discrimination was justified 
because:

– World Car reduced inventory in 2008‐2009

– McCombs later added the Equus promotion

– McCombs renovated a facility

– McCombs participated in the service loaner program

• There is not a scrap of paper that documented any of 
these justifications as the reason for HMA’s much 
larger discretionary allocations to Red McCombs.

Purported Justifications for the Discrimination Didn’t Hold Up
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• Red McCombs reduced inventory more than 
World Car did:

– McCombs closed an entire Hyundai dealership in 
2009 (Sept. 2015 Transcript, at 726).

– In first 6 months of 2010 alone, McCombs turned 
down 598 vehicles, nearly 3 times as many as 
World Car (DTX 46, DTX 47).

The “Reduced Inventory” Justification Didn’t Hold Up
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• Red McCombs received an allocation boost 
before signing the Equus agreement:

– PTX 111, extra allocations in August‐October 2010
– DTX 201, Equus signed November 2010

• The large disparities in allocations continued 
for years.
– PTX 126

The “Equus” Justification Didn’t Hold Up
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• Unlike its treatment of Red McCombs, HMA did not provide 
World Car with extra allocations for renovating its (north) 
facility:

– Sept. 2015 Transcript, at 184, 345‐46, 495‐97, 1062, 1113

– PTX 72

• As for the Red McCombs “went exclusive” excuse, HMA 
also refused World Car’s offer to build an exclusive facility 
for its south dealership that would have been strategically 
located right next to a Wal‐Mart on a major freeway.

– Sept. 2015 Transcript at 115, 121‐23, 128‐29, 199 

The “Renovation” Justification Didn’t Hold Up
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• HMA continued to make disproportionate 
discretionary allocations to Red McCombs, but 
the discrimination abated after World Car filed 
suit even though World Car continued to 
decline service loaner participation. (PTX 126)

The “Service Loaner” Justification Didn’t Hold Up
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• Mr. Hetrick, the Regional GM, testified:

HMA Admits –
No Standards for Discretionary Allocation

PTX 
117, at 
29‐31
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• The only contemporaneous written record 
explaining these disproportionate allocations to 
Red McCombs does not say anything about these 
4 excuses that were offered for the first time at 
the SOAH hearing (PTX 21):

No Written Record of Any of the Purported Justifications
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Both World Car and Red McCombs 
Needed a Boost in Inventory Allocations

Deposition of Tom Hetrick

PTX 117, at 23, 25‐26
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HMA Gave Boosts to Red McCombs But Not to World Car 
Contested Cases Briefing Notebook                               Volume 2 31



www.skv.comwww.skv.com 27

World Car Sold Vehicles When it Had Inventory

PTX 67
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The Boosts to Red McCombs Harmed World Car

Deposition of David Zuchowski, Chief Executive Officer of HMA

PTX 120, at 171
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The Board Made the Correct Decision – the Board 
Should Now Adopt World Car’s Proposed Order

• Undisputed that HMA allocated roughly 3 times 
as many cars to Red McCombs as it did to World 
Car.

• The Board decided that this discrimination was 
unreasonable.

• To address HMA’s complaints about the form of 
the order, the Board should adopt World Car’s 
proposed order.
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TEXAS DEPARTMENT OF MOTOR VEHICLES 
MOTOR VEHICLE DIVISION 

 
NEW WORLD CAR NISSAN, INC., d/b/a § 
WORLD CAR HYUNDAI, and NEW § 
WORLD CAR IMPORTS, SAN  § 
ANTONIO, INC., d/b/a WORLD CAR § 
HYUNDAI § 
  § 
 Complainants, § 
  § 
v.  § SOAH DOCKET NO. 608-14-1208 LIC  
  § MVD DOCKET NO. 14-0006 LIC 
HYUNDAI MOTOR AMERICA, § 
 Respondent. § 
 

FINAL ORDER 

The above-referenced matter is before the Board of the Texas Department of Motor 
Vehicles (Board) in the form of a Proposal for Decision (PFD) from the State of Office of 
Administrative Hearings (SOAH).  

Overview 

This case involves a complaint filed by New World Car Nissan, Inc. d/b/a World Car 
Hyundai and New World Car Imports, San Antonio Inc. d/b/a World Car Hyundai (collectively 
“World Car”) against the United States distributor of Hyundai vehicles, Hyundai Motor America 
(HMA).  World Car alleges that HMA violated Texas Occupations Code: (i) Section 
2301.467(a)(1) by requiring adherence to unreasonable sales standards, (ii) Section 2301.468 by 
engaging in unreasonable discrimination, and (iii) Section 2301.478(b) by not acting fairly or in 
good faith. 

Issues Presented 

The issue before the Board is whether World Car has shown that HMA required 
adherence to unreasonable sales standards, unreasonably discriminated against World Car, and 
failed to comply with its duty of good faith and fair dealing. 

Summary of Board’s Decision 

On March 10, 2016, an administrative law judge (ALJ) at SOAH issued a PFD in this 
matter.  The Board considered the PFD during open meetings held on November 3, 2016 and 
August 17, 2017.  Based on a review of the PFD, the record evidence, the parties’ written 
briefing, and oral argument, the Board concludes that the ALJ misinterpreted and misapplied the 
law with respect to unreasonable discrimination in Section 2301.468 of the Occupations Code 
because HMA gave nearly three times as many discretionary allocations to World Car’s closest 
competitor, even though the dealerships were similarly situated and all wanted more inventory.  
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Thus the Board finds that World Car met its burden to show that HMA unreasonably 
discriminated against World Car in violation of Section 2301.468(2) of the Occupations Code. 

Specific Reasons & Legal Bases for Changes to Findings of Fact and Conclusions of Law 

• Finding of Fact Numbers 20 and 21 are rejected and replaced under Tex. Gov’t Code 
§ 2001.058(e)(1) because the ALJ did not properly apply or interpret the applicable law.  
Central to whether HMA’s different treatment of World Car versus Red McCombs 
constitutes unreasonable discrimination in violation of Occupations Code Section 
2301.468(2) is whether the dealerships were similarly-situated when the different 
treatment began.  The ALJ improperly disregarded and failed to mention in the PFD the 
undisputed facts that Red McCombs closed an entire Hyundai dealership in 2009, turned 
down nearly three times as many allocations than World Car did during the first six 
months of 2010, and had a similar level of inventory as World Car in mid-2010.  By 
ignoring these undisputed facts, the ALJ misinterpreted and misapplied the law with 
respect to unreasonable discrimination because the ALJ did not consider that the 
dealerships were similarly-situated when the different treatment began. 

• Finding of Fact Number 27 is rejected under Tex. Gov’t Code § 2001.058(e)(1) because 
the ALJ did not properly apply or interpret the applicable law.  The inquiry under 
Occupations Code Section 2301.468(2) is whether HMA unreasonably discriminated 
against World Car.  There is no dispute that HMA treated World Car differently because 
it provided nearly three times as many discretionary allocations to Red McCombs than to 
World Car.  The undisputed facts show that the discrimination was not reasonable.   

• Finding of Fact Number 30 is rejected and replaced under Tex. Gov’t Code 
§ 2001.058(e)(1) because the ALJ did not properly apply or interpret the applicable law.  
There is no dispute that HMA treated World Car differently because it provided nearly 
three times as many discretionary allocations to Red McCombs than to World Car.  The 
undisputed facts show that the discrimination was not reasonable.  HMA’s discretionary 
inventory allocations to World Car as compared to Red McCombs between 2010 and 
2013 were not rational, sensible, acceptable, or fair. 

• Conclusion of Law Number 8 is rejected and replaced under Tex. Gov’t Code 
§ 2001.058(e)(1) because the ALJ did not properly apply or interpret the applicable law.  
Based on the Board’s adoption of Finding of Fact Numbers 20A and 30A, the Board 
finds that World Car met its burden to show HMA violated Occupations Code Section 
2301.468(2) by unreasonably discriminating against World Car. 

• Conclusion of Law Number 9 is modified under Tex. Gov’t Code § 2001.058(e)(1) 
because the ALJ did not properly apply or interpret the applicable law.  Based on the 
Board’s adoption of Finding of Fact Number 20A and 30A, HMA’s discretionary 
allocations were not reasonable.  The Board finds that World Car did not meet its burden 
to show HMA violated the duty of good faith and fair dealing through computer formula 
system allocation or through requiring World Car to meet 100% sales efficiency between 
2010 and 2013. 
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Having considered the evidence, the arguments, and the findings of fact and conclusions 
of law presented in the PFD, the Board enters these findings of fact and conclusions of law.  The 
ALJ’s Findings of Fact 20, 21, 27, and 30 and Conclusions of Law 8 and 9 are rejected.  The 
ALJ’s Findings of Fact 1-19, 22-26, 28, 29, 31-53 and Conclusions of Law 1- 7 are adopted and 
are therefore not restated herein.  

REVISED FINDINGS OF FACT 

20A. In 2009 and 2010, World Car and Red McCombs voluntarily reduced their inventories, 
and in mid-2010 their inventories were at similar levels. 

30A. It was not reasonable for Hyundai to provide nearly three times as many discretionary 
allocations to Red McCombs as to World Car between 2010 and 2013. 

53A.  The computer allocation formula and sales efficiency metric do not treat World Car 
unfairly. 

REVISED CONCLUSIONS OF LAW 

8A. World Car met its burden of proof to show that Hyundai violated the Occupations Code 
by engaging in unreasonable sales discrimination in the allocation of vehicle inventory 
between 2010 and 2013 because Hyundai provided disproportionate discretionary 
allocations of inventory to World Car’s nearest competitor in San Antonio that were not 
justified by any material differences between the dealerships.  Tex. Occ. Code 
§ 2301.468(2) (2003). 

9A. World Car failed to meet its burden of proof to show that Hyundai violated its duty of 
good faith and fair dealing through computer formula system allocations or through 
requiring World Car to meet 100% sales efficiency between 2010 and 2013.  Tex. Occ. 
Code § 2301.478(b). 

ACCORDINGLY, IT IS ORDERED: 

1. That the findings of fact and conclusions of law in this Order are hereby adopted; 

2. That World Car’s complaints under Occupations Code Sections 2301.467(a)(1), 
2301.468(1), and 2301.478(b) are hereby rejected.  

3.  That World Car’s complaint under Occupations Code Section 2301.468(2) is hereby 
upheld. 
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Dated: August 17, 2017 

 
         
Raymond Palacios 
Chair, Board of Texas Department of Motor Vehicles 
 

ATTESTED: 

_____________________ 
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I / \_// 
Cathleen Parsley 

Chief Administrative Law Iudge 
March 10, 2016 

Daniel Avitia, Director VIA INTERAGENCY MAIL 
Motor Vehicle Division 
Texas Department of Motor Vehicles 
4000 Jackson Avenue 
Austin, TX 78731 

RE: Docket No. 608-14-1208.LIC; MVD Docket No. 14-0006 LIC; New 
World Car Nissan, Inc., d/b/a World Car Hyundai and New World 
Car Imports, San Antonio, Inc., d/b/a World Car Hyundai 

Dear Mr. Avitia: 

Please find enclosed a Proposal for Decision in this case. It contains my 
recommendation and underlying rationale. 

Exceptions and replies may be filed by any party in accordance with 1 Tex. 
Admin. Code § 155.507(c), a SOAH rule which may be found at www.soah.state.tx.us. 

Sincerely, 

Wendy K. . Harvel 
Administrative Law Judge 

WKLH/ls 
Enclosure 

cc: Dan Downey, Dan Downcy, P.C., 1609 Shoal Creek Blvd, Ste. #100, Austin, TX 78701 — 
VIA REGULAR MAIL 
Lee L. Kaplan, Jared R. Stewart, Smyser Kaplan 81. Veselka, L.L.P, 700 Louisiana, Ste. 2300, 
Houston, TX 77002 — VIA REGULAR MAIL 
Kevin M. Young, David Prichard, Prichard Hawkins Young, 10101 Reunion Place, Ste. 600, 
San Antonio, TX 78216 - VIA REGULAR MAIL 
Alice Carmona, Docket Clerk, Texas Depanment of Motor Vehicle, 4000 Jackson Avenue, 
Austin, Texas 7873i (with l - CD: Certified Evidentiary Record) - VIA INTERAGENCY MAIL 

300 W. 15*“ Street, Suite 502, Austin, Texas 78'701/ PO. Box 13025, Austin, Texas 78711-3025 
512.475.4993 (Main) 512.475.3445 (Docketing) 512.322 2061 (Fax) 

www.soah.state.tx.us 
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NEW WORLD CAR NISSAN, INC., BEFORE THE STATE OFFICE 
D/B/A WORLD CAR HYUNDAI and 
NEW WORLD CAR IMPORTS, SAN 
ANTONIO, INC., D/B/A WORLD CAR 
HYUNDAI, 

Complainants OF 

����������� 

V. 

HYUNDAI MOTOR AMERICA, 
Respondent ADMINISTRATIVE HEARINGS 

PROPOSAL FOR DECISION 

I. INTRODUCTION 

New World Car Nissan, Inc. and New World Car Imports, San Antonio, Inc. (together, 
World Car) contend that Hyundai Motor America’s (Hyundai) allocation system, sales efficiency 

metric, and advertising subsidies violate the Texas Occupations Code (Occupations Code) 
because they are discriminatory, discriminate among dealers, require World Car to adhere to 
unreasonable sales standards, and violate the duty of good faith and fair dealing. 

The Administrative Law Judge (AL!) finds that World Car failed to meet its burden of 
proof to show that any of Hyundai’s programs violate the Occupations Code, Therefore, the ALJ 
recommends that World Car’s complaint be denied. 

II. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY 

The parties do not dispute jurisdiction, notice, or procedural history, Therefore, those 

matters are addressed in the findings of fact and conclusions of law without discussion.
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The hearing convened on September 21, 2015, at the State Office of Administrative 

Hearings in Austin, Texas, with ALJ Wendy Harvel presiding. The record closed on January 11, 
2016, following the submission of post-hearing briefs and an agreed record.‘ 

III. APPLICABLE LAW 

World Car alleges that Hyundai violated three sections of fl’1€ Occupations Code. Under 

Section 2301.467, “a manufacturer or distributor . . . may not: (1) require adherence to 

unreasonable sale or service standards.“ Under Section 2301.468 (2003): 

A manufacturer, distributor, or representative may not: 
(1) notwithstanding the terms of any franchise, directly or indirectly discriminate 

against a franchised dealer or otherwise treat franchised dealers differently as 
a result of a formula or other computation or process intended to gauge the 
performance of a dealership; or 

(2) discriminate Lmreasonably between or among franchisees in the sale of a 
motor vehicle owned by the manufacturer or distributor. 2 

Texas Occupations Code § 2301.478 imposes on vehicle manufacturers and distributors a 

duty of good faith and fair dealing in their relationships with franchisees. 

World Car, as the complainant, has the burden of proof} 

IV. FACTUAL BACKGROUND 

Ahmad Zabihian owns World Car in San Antonio, Texas. World Car has two Hyundai 

dealerships in San Antonio. One is in north San Antonio next to Interstate 35 (World Car 

' The ALJ commends the parties on their use of technology during and after the hearing and the professionalism 
exhibited by all participants in the case. 
2 The 2003 version of the statute applies to this case because the 201] version applies only to an agreement entered 
into or renewed afier the September 1, 2011 version of the statute was enacted. The franchise agreements between 
Hyundai and World Car were renewed in November 2010. 
3 

l Tex. Admin. Code§ l55.427.
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North); the other is in south San Antonio (World Car South)_ They are part of the World Car 
Auto Group, which is comprised of l0 dealerships in the San Antonio area. Mr. Zabihian owns 

all of the World Car Auto Group dealerships. In addition to Hyundai, World Car Auto Group 

maintains Kia, Mazda, and Nissan dealerships. 

World Car’s primary Hyundai competitor is Red McCombs Hyundai (Red McCombs). 
Red McCombs owns two Hyundai dealerships in San Antonio — Red McCombs Superior and 
Red McCombs Northwest. 

Prior to the 2008 recession, World Car North and Red McCon-tbs Superior performed at 

approximately equal levels in terms of the number of vehicles sold. World Car South performed 

less well. It is in a lower-income area than World Car North, Red McCombs Northwest did not 
perform as Well prior to t.he 2008 recession, but improved its sales during 2008-2009. The chart 

below illustrates the sales for the four dealerships.“ 

t 

Dealer 
t 

2006 
| 

2007 
| 

200s 
l 

2009 
l 

2010 (Jan.-June)
l 

‘WorldCarNorth L663 |512 |e64 ‘Ans i224 

‘ 

Red McCombs Superior 675 
l 

510
t 

���������������� 

I 

World Car South
l 

����������������������� 

1 

Red McCornbs Northwest 
‘ 

193 3 
l i 

����������������� 

World Car notes that it sold the same volume or out-sold Red MeCombs during most of 
these years. World Car contends its good sales were helped by Hyundai‘s regional general 

manager at the time (Rick Lueders), who provided World Car with sufficient inventory and Co- 
Op advertising assistance; 

‘ World Car Exs. 10, 82, 
5 Co-Op advertising assistance is money provided from Hyundai to its dealers to cover part of the cost of dealership 
advertising
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In June 2010, Tom Hetrick replaced Mr. Lueders as Hyundai’s regional general manager. 
World Car asserts that Mr. Hetrick did not provide inventory at the same level and was not as 
responsive to World Car as Mr. Lueders had been. Beginning in June 2010 through 

September 2013, World Car contends that Mr. Hetrick did not assist World Car with requests for 

additional inventory. World Car also contends that Mr. Hetrick provided substantially more 

assistance with Co-Op funds to the Red McCombs dealerships than to World Car. World Car 

alleges this practice continued from the beginning of Mr. Hetrick’s tenure through the end of the 

third quarter of 2013, when World Car initiated litigation against Hyundai.6 

World Car also alleges that Red McCombs dealerships were able to game Hyu.ndai’s 
allocation system, resulting in Red McCombs unfairly obtaining additional inventory even 

though it was not entitled to receive it. 

Hyundai agrees with the sales numbers World Car presents. Hyundai argues that World 
Car’s poor sales were not due to Mr. Hen-ick’s division of inventory, but rather to World Car 

voluntarily reducing inventory during the recession of 2008~2009 by turning down hundreds of 
cars offered to it through the allocation system. Additionally, Hyundai notes that World Car did 

not participate in many of the Hyundai programs that could have helped World Car increase its 
sales, including adding the Equus product, remodeling, becoming an exclusive Hyundai 

dealership, and using Hyundais as service loaner vehicles. Those practices allowed the Red 
McCombs dealerships to qualify for additional inventory. 

Hyundai also notes that in March 2011, a large earthquake and tsunami hit Japan, which 

resulted in fewer Japanese cars being available on the market in the United States. As a result of 
the shortage of Japanese cars, l-lyundais became more popular and were in short supply as the 

manufacturer had not and could not have anticipated the increased demand. Hyundai asserts that 

during the time of short supply, all dealers were asking for additional inventory, and Hyundai 

was unable to supply any of its dealers with as much inventory as requested. 

6 The civil litigation is in Bexar County, Texas.
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A. Allocation System 

Hyundai’s allocation system consists of formula allocations, discretionary allocations, 

and manual allocations. Formula allocations make up approximately 85% of the vehicles 
allocated and are allocated through a formula and computer program.7 Hyundai uses a balanced 

days’ supply system for its formula allocationsx The same formula is used for all Hyundai 
dealers nationwide? Hyundai used the same formula allocation system from 2006 through 
2013.10 Under the allocation algorithm, vehicles are offered to dealers based on each clcaler’s 

inventory and the average number of vehicles sold by the dealer in the previous 90 days. The 

system allocates vehicles, one at a time, to the dealer in the region with the lowest days’ supply 

for each respective model.“ This system is not a pure “tum and earn" system because the turn 

and earn system considers only the number of vehicles sold and reported by each dealer, while 

the balanced days‘ supply considers the dealers’ available inventories.” World Car is not 

challenging the mechanics of the formula allocation system. Rather, as pan of its complaint that 
it was subject to unreasonable discrimination, World Car asserts that Red McCombs’ dealerships 
were able to cheat and game the allocation system, which resulted in those dealerships 

improperly receiving additional allocation. Because World Car did not use the same methods of 

gaming the system, World Car alleges it was subject to unreasonable discrimination.” 

Discretionary allocations are made by Hyundai‘s regional general manager, who may 
distribute up to l5% of total allocation, Manual allocations include turn downs, which are 

’ Tr. at 160, 105243, 1066. 
“ Tr. at s24»2s. 
° Tr. mos, H55. 
‘“ Tr. at 220-21. The formula used to determine allocation was changed afier 2013, but the new formula is not the 
subject ofdiis proceeding. 
" Tr. at8l9. 
'1 Tr. at 225. 
‘-‘ World Car Initial Briefat 21-25.
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vehicles allocated to a dealer under the formula that the dealer rejects that are then made 
available to other dealers in the region, and vehicles that have been rc—customized or modified.“ 

It should be noted that the discretionary allocation does not always equal 15%. 

Particularly, during times of short supply, there may not be as much discretionary allocation.” 
Discretionary allocation can be, and usually is, provided for particular events or milestones at a 

dealership, such as facility renovations, grand openings, turning a multi-manufacturer dealership 

into a Hyundai-exclusive dealership, or agreeing to sell Hyunda.i’s luxury vehicle, the Equus.l6 

Within the San Antonio market, when analyzing discretionary allocation among the 
dealerships, World Car received similar percentages of discretionary allocation when compared 
to Red ?\/lcCombs. 

Year" McCombs 
Superior North South 

l 

McCornbs NW 
‘ 

World Car World

0 

��� 

2008 2% SA 15% 19% 
2009 2% 3% 5% 11% 
2010 6% 14% 3% 4% 
2011 16% 14% 12% 12% 
2012 13% 

�� 

15% 13% 3% 
2013 1% 1% 1% 0% 

The parties agree that Hyundai offers 12 different models of vehicles, with distinct trim 
levels, which results in at least 96 different configurations before options and paint colors are

8 chosen.‘ World Car asserts that it (and any other dealership) needs a certain minimum level of 

‘*’ Tr. mars, 1103-04, 1146. 
" Tr. at $40-41. 
“’ Tr. at 1060-60, 1080. 
11 

“’ World Car Ex. 130. 
Data in this chart is aggregated from information in Hyundai Ex. 99, which contains confidential information
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inventory to offer choice and selection to customers and to maintain or increase its sales rate.” 

Hyundai does not disagree.” 

The inventory, sales, and allocation cycle can spiral downward as a result of poor sales 
and low inventory. If a dealership has low inventory, it will result in a lower sales rate because 

there is less selection. With fewer cars sold, the allocation system will not allocate as many new 
cars to the faltering dealership. World Car asserts that it needed a significant increase in its 

inventory in order to be able to sell more cars. With the low inventory, caused by reduced sales 

and lack of new inventory, World Car's sales rate declined. 

Again, World Car does not challenge the formula that performs the 85% system 
allocations.“ Rather, World Car challenges the l5% discretionary and manual allocations and 
the ability of dealerships to game the allocation system at the expense of other dealerships. 

B. Sales Efficiency 

Sales efficiency is a metric that Hyundai uses to measure dealer sales performance.” 

Sales efficiency compares a dealer’s total sales to sales the brand expects to achieve in the 

clealer’s primary market area. Hyundai calculates expected sales by applying Hyundai’s national 

average sales penetration in each vehicle segment in which Hyundai competes to the actual 

number of vehicles registered in that segment in the dealer‘s primary market area. Thus, if 

Hyundai sells 5% of the subcompact vehicles sold nationwide during a particular time period, 
then Hyundai would expect that 5% of the subcompacts sold in a dealer’s primary market area 
during that same time period would be Hyundaisu Hyundai then compares the dealer’s total 

“’ rt. at 154, 650-51, 682-s3. 
1° World Car EX. 117 at 192, Tr. at 510, 512. 
1‘ World Car Initial Briefat 6. 
21 Almost every other car manufacturer uses the same or similar metric. Tr. at 73, 712, 453-54. 
1‘ Tr. at 1165-es.
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sales to the expected sales nuinber. So if expected sales are 200, and the dealer sold 200 cars, the 

dealer is 100% sales efficient. 

C. Cu-Op Advertising Funds 

Hyundai’s Co-op Advertising Commitment Program provides funds (C0-Op advertising 

funds) to dealers to assist with advertising. The funds do not pay for the total cost of 

advertisements the dealer purchases, but provide partial reimbursements.“ Eligibility for the 

program and the amount of reimbursement are determined by a formula that considers sales and 

customer services scores.” Regional general managers also have some discretionary funds they 

can provide to dealers.“ 

V. ALLEGED VIOLATIONS 

A. Discriminatory Treatment (Occupations Code § 2301.468 (2003)) 

1. World Car’s Arguments 

a. Discretionary allocation 

i. Discrimination based on formula to gauge performance 

World Car asserts that Hyundai violated Occupations Code § 230l.468(l) (2003) by 
treating World Car differently than Red McCombs in the discretionary allocation of vehicle 

inventory. World Car notes that Mr. Hetrick gave 98 discretionary allocations to Red McCombs 
Northwest and 36 to Red McCombs Superior during the first six months of his tenure as regional 
general manager. During the same time, he provided 10 cars through discretionary allocation to 

Z‘ Tr.at2l7-18. 
1‘ Tr. @1391. 
2‘ Tr. at 93.
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each World Car dealership. Thus, Red McCombs two dealerships received a total of 134 
discretionary cars, and World Car received a total of 20.27 World Car further asserts that the 

large number of discretionary allocations to the Red McCombs dealerships allowed them to sell 
more cars because they had more inventory. Because they were able to sell more cars, they 
earned more through the 85% formula allocations. World Car characterizes the difference in 

allocation of vehicles by a comparative percentage. In other words, Hyundai allocated seven 

times more vehicles to the Red McCombs dealerships than it did to the World Car dealerships.“ 

ii. Unreasonable discrimination in sale of a motor vehicle 

World Car contends that Hyundai unreasonably discriminated against World Car in 

violation of the second prong of Occupations Code § 2301.468(2) (2003) in the allocation of 
vehicle inventory. World Car alleges that the disparity in the discretionary allocation was 

unreasonable. World Car contends that it was not rational or fair for Mr. Hetrick to provide 

many more discretionary allocations to Red M<:Combs compared to World Car, particularly 
when World Car was making multiple requests for additional inventory from Z010 through 
2013.29 World Car also contends that Red McCornbs received additional discretiona.ry 

allocations when it renovated one of its facilities, Whereas World Car did not receive 

discretionary allocation at its North Store when it was renovated.” 

b. Gaming the formula allocation system 

World Car argues that although the formula allocation system itself is not discriminatory, 

Red McCombs was able to game the system to its strategic advantage to improve formula 

allocations to its dealerships. World Car asserts that dealerships could game the allocation 

system by reporting vehicles as sold by submitting a Retail Delivery Report (RDR) even though 

" World Car Ex. 111. 
1‘ World Car Initial Briefat 37. 
1” World Car initial Brief at as. 
’° World Car Initial Briefat 39, citing Tr‘ at 495-97.
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the vehicle had not been sold and by putting vehicles into the service loaner program and 

reporting them as sold without actually using the vehicles as loanersdl 

c. Sales efficiency 

World Car also alleges a violation of Occupations Code § 2301 458(1) (2003) through the 
use of sales efficiency. To support its allegation, World Car notes that M12 Hetrick used sales 
efficiency to reward dealerships with discretionary allocation, but treated World Car differently 
than Red McCombs. World Car also notes that it did not have enough inventory to reach 100% 
sales efficiency in the market, and Hyundai did not help World Car with additional inventory. 

Secondly, World Car argues that Mr. Hetrick proposed the sale of the World Car Hyundai 

dealerships because of poor sales efficiency and performance. Because Mr. Hetrick did not 

attempt to have other dealers sell their dealerships, and because Mr. Hetrick did not give World 

Car any assistance or inventory to help World Car improve its sales, World Car alleges 

discrimination under Texas Occupations Code § 2301 .4-58(1). 

d. Co-Op advertising 

World Car asserts an additional violation of Occupations Code § 2301.468 (2003) 

through distribution of discretionary Co-Op advertising funds.” World Car notes that Hyundai 
distributes approximately 85% of Co-Op advertising funds through a formula that is predicated 
on reported sales.33 The remaining funds are distributed at the discretion of the regional general 
manager“ 

“ World Car Initial Brief at 21‘ 
32 World Car Initial Brief at 40. World Car does not cite the specific subsection it is alleging was violated by the 
distribution oi‘Co-Op advertising funds, 
3‘ World Car Ex. 120 at 19-20; Tr. at 93, 1991200. 
” 

Id.
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2. Hyundai’s Response 

a. Allocation 

Hyundai argues that World Car cannot maintain its claim that the alleged discriminatory 

allocation of vehicles is a violation of the Occupations Code. Hyundai reads the statute narrowly 

to include only the sale of a motor vehicle. Thus, according to Hyundai, to prove a violation, the 

discrimination must have occurred in the sale of the vehicle, and not the allocation, measurement 

of sales efficiency, or the distribution of Co-Op funds.” Hyundai asserts that simply because a 

vehicle is allocated to a dealer, the dealer does not necessarily purchase it. The dealer may 
choose to purchase it or may turn it down. Allocation simply determines the number of vehicles 

the distributor offers the dealer. 

Hywidai notes that the statute prohibits unreasonable discrimination, not discrimination 

for which Hyundai had a reasonable basis. Hyundai argues that Lmreasonable discrimination 

must be arbitrary, capricious, without substantial cause
' 

or reason, or lacking a legitimate 

business justification.“ Hyundai argues that the formula allocations did not discriminate 

unreasonably. The formula is applied the same way to each dealer: I-lyundai asserts that Red 
McCombs took advantage of optional programs that improved its position in the allocation 

system. Those programs were available to all dealers, including World Car, and World Car 

simply chose not to take advantage of flie programs.“ Those programs included: using 

Hyundais as service loaners; adding the luxury Equus line; remodeling; and making dealerships 

exclusively Hytmdai-branded.“ Another strategy to increase allocation was to report sales 

quickly. Some dealers submitted an RDR report after a spot delivery of a car, even if financing 

“ Hyundai Initial Brief at 36. 
3° Hyundai Initial Brief at 37, citing Slur Motorcars v. Mercedes-Benz USA, SOAI-I Docket No. 60l~09~3665, citing 
Mitchell's Inc. v. Nelms, 454 S.W.2d 809, 813-14 (Tex. App.—Dallas l970, writ ret‘d r|.r.e.); Burlington Northern 
& Santa Fe Ry. Co. v. South Pluins Swzlching, Ltd Co., 174 S.W.3d 349, 352-S4 (Tex. App.—l-‘ort Worth 2005, no 
wnt); Buddy Gregg Motor Homes, Inc. v Marathon Coach, Inc, 320 S.W.3d 912, 924 (Tex. App.—Austin 20l0, no 
pet.). 

" Hyundai Initial Brief at 3:2. 
is Tr. at 1132-83.
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was not approved.” Reporting the sale quickly reduced the days’ supply of that model and 

would show that the dealer might need additional formula allocation to maintain its supply. 

World Car did not submit RDR reports until financing was approved, which delayed the reported 
sale and slowed allocations.” 

With respect to discretionary allocations, Hyundai argues that during the shortage 

following the tsunami, Mr. Hetrick focused the discretionary allocation on dealers that were 

committed to the Hyundai brand. Because Red McCombs maintained its inventory level during 
the recession, renovated one store, added the Equus line, and because its other store became a 

Hyundai-exclusive dealership, it received more discretionary allocation.“ 

b. Sales efficiency 

Hyundai argues that measuring sales efficiency is not unreasonable discrimination. It is 

calculated the same way for all dealers. And it is used to identify dealers that perform below 
average so they can improve their performance/'2 

c. C0-Op advertising 

Hyundai asserts that the use of Co-Op advertising funds cannot violate Occupations Code 

§ 2301.468 because it does not relate to the sale of a motor vehicle. Rather, it is simply a 

mechanism to allow Hyundai as the manufacturer to contribute some money to the dealers to 
help the dealers purchase more advertising for the brand. 

3° Tr. at 101,361. 
‘° Tr. at 867. 
" T1121 167, 1050-61. 
‘Z Hyundai lnitial Brief at 45, 46,
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3. Analysis 

a. Discretionary allocation 

The ALI finds that the use of discretionary allocation did not violate the Occupations 
Code. World Car notes that in a siX~month period Mr. Hetrick offered 134 cars through 

discretionary allocation for Red McCombs versus 20 for World Car.“ World Car then makes the 
comparison that Red McCombs did not sell nearly seven times as many vehicles as World Car 
Hyundai.“ World Car notes that at the time of the additional allocation, all four San Antonio 

Hyundai dealerships were considered by Hyundai to be underperforming.“ 

World Car’s argument fails to take into account the differences between the Red 
McCombs’ dealerships and World Car’s dealerships. In 2010, Red McCombs Superior became 
an exclusive Hyundai dealer, whereas World Car South shares a dealership with Kia. Red 
McCombs’ Northwest store added the luxury Equus line that required a facility upgrade, and 
then renovated the store. Red McCombs Superior also renovated its dealership in 2011-2012. 
World Car dealerships were not renovated during this time. It was not until 2014 that World Car 

North renovated its store. Red McCombs also participated in Hyundai’s service loaner program. 
World Ca: did not participate in Hyundai’s sen/ice loaner program. 

World Car could have participated in all of these Hyundai programs, which would most 

likely have increased the sales rate and reduced the daily supply of vehicles, resulting in 

additional allocation. World Car chose not to participate. All dealers that chose to participate in 

the programs would have increased allocation and would have been eligible for discretionary 

allocation that was given by regional general managers to reward dealers for facility upgrades, 

renovations, and exclusivity. World Car’s choice not to engage in those programs worked to its 

detriment in terms of receiving discretionary allocation. But Mr. Hetrick’s decision to reward 

‘Z World Car EX. ll]. 
“ World Car Initial Brief at 31. 
‘*5 World Car Initial Brief at 39.
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Red McCombs was not unreasonably discriminatory. Rather, it was his reasonable business 

judgment to reward the Red McCombs dealerships for remodeling, becoming exclusive, adding 
the Equus line, and participating in the service loaner program. For these reasons, the AL] finds 
that World Car failed to meet its burden of proof to show that Hyundai unreasonably 

discriminated against it in providing discretionary allocation. 

World Car also reduced its inventory in 2009. Mr. Zabihian testified in his deposition 

that he pulled back in inventory in 2008-2009. At the hearing he agreed that he reduced 

inventory in 2009.46 Mr. Zabihian also indicated that the Red McCombs stores kept their 
inventory at about the same levels during the 2008-2009 recession.“ 

In 2010, World Car turned down many vehicles offered by Hyundai. In the first six 

months of 2010, World Car North turned down 173 of 423 vehicles. World Car South tumed 
down 32 of 100 offered vehicles.“ Beginning in the second half of 2010 and continuing through 
mid-2013, there was a shortage of Hyundais. At that point, World Car had voluntarily reduced 
its inventory, resulting in a slower sales rate, and there were insufficient available cars to meet 

overall demand. 

Although it was an unfortunate coincidence that the worldwide shortage of cars happened 

shortly after World Car had voluntarily reduced its inventory, World Car made the decision to do 
that. It was not the result of any discrimination on the part of Hyundai. 

b. Gaming the allocation system 

World Car alleges that submitting an RDR report for a spot delivery is a way for dealers 
to game the allocation system. A “spot delivery" refers to the practice of allowing a purchaser to 
take delivery of a vehicle after a sales contract is signed but before all final payment 

‘° Tr. at223-224,228. 
” rt- . at 22x. 
‘B Hyundai EX. 414
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arrangements have been finalized.“ World Car has decided not to record an RDR after a spot 
delivery because World Car thinks it does not constitute a sale until the sale is completed with 

approved financing.” 

Spot deliveries are a common industry practice.“ World Car spot delivers cars but does 
not submit an RDR report until the financing is approved. Because World Car does not 

immediately submit the RDR, the sale is reponed later, thereby affecting the balanced days‘ 
supply of vehicles on its lot, and slowing formula allocation. Hyundai encouraged World Car to 
speed up its sales reporting by promptly submitting RDRs, but World Car chose not to do so.” 

Hyundai’s dealer agreement requires dealers to report the delivery of each new motor vehicle to 
a purchaser by the end of the day the vehicle is delivered.” 

World Car does not submit the RDR prior to the completed sale because once the RDR is 
submitted the warranty begins. So if the financing falls through, and the car is returned, the next 

purchaser would not have a full warranty.“ World Car asserts that spot deliveries in Texas do 

not transfer ownership of the car from the dealer to the consumer, and thus submitting an RDR 
would be inaccurate. 

Because spot deliveries are not illegal, and Hyundai had cotmseled World Car to submit 

RDR reports quickly once the car was delivered to the customer, World Car cannot now 
complain that not doing so was unreasonable discrimination. World Car had the same tools 

available to it as every other Hyundai dealer. In the event a warranty has started and the car is 

returned, World Car could sell the car to another purchaser at a reduced price to account for the 
shorter warranty period. 

‘Q Tr. at 961, 267, 520. 
’° Tr. at i03~05, 161-ex, see, 602. 
-“ Tr. 3:269. 
5’ Tr. at 24142. 
5“ World Car Ex. 1. 
5“ rt. at 105, ms.
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Importantly, although two expert witnesses testified about whether Red McCombs was 
gaming the allocation system by submitting RDR reports and then backing them out when the 
financing fell through, there was no evidence that this happened, only speculation.” 

World Car also asserts that Red McCombs reported vehicles sold to the dealerships for 
use in the service loaner program even though the dealerships did not use the vehicles in the 

service leaner program.“ World Car’s evidence is that some of the service loaners came out of 

the service loaner program with “not too many miles on then-1/"57 The ALJ finds that there is 
insufficient evidence to show that Red McCombs gamed the allocation system by either falsely 
submitting RDR reports or not using service loaners. The ALJ finds that World Car failed to 
meet its burden of proof to show that any “gaming” of the allocation system violated the 

Occupations Code. 

c. Sales efficiency 

In 2008, both World Car North and South were over 100% sales efficient. In 2009, the 

north store dropped to 96.8% and continued to drop over time. In 2014, it was 65.7% sales 

efficient. The south store fared worse. It dropped to 17.9% sales efficient in 2013 but rebounded 

in 2014 to 31.2% sales efficient.“ 

World Car asserts that it did not have sufficient inventory to meet 100% sales efficiency. 
It argues that the sales efficiency expectation for World Car South Was unreasonable because the 

south store saw a large drop in sales due to the opening of a Toyota lnanufacturing plant in the 

vicinity of the south store. Thus, it contends that l-lyundai’s sales efficiency calculation was 

55 Tr. at 732-33 (World Car expert Mr. Roesner testifying that he did not have any way to check whether spot 
deliveries were improper.) 
”' World Car Initial Brief at 21. 
5’ Tr. at 7x2. 
"‘ Tr. at 1174; World Car Exs. 3, 4.
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unfair because to achieve 100% sales efficiency, World Car would have had to have sold more 
cars tha.n it was allocated.” 

ln 2009, Toyota opened a manufacturing plant and new dealership close to World Car 
Southfio The manufacturing plant employs about 6,000 people. Those employees had incentives 

to purchase Toyota products.“ World Car suggests that Hyundai should have recalculated its 

sales efficiency measures to account for the opening of the Toyota manufacturing plant and the 

resulting significant increase in Toyota sales in the area. 

Because World Car was selling fewer cars out of the south store, it was receiving fewer 
cars through formula allocation. Combined with the shortage in supply due to the tsunami, it 

was difficult for World Car to maintain high enough inventory levels to be able to show 
customers a large selection. Hyundai was aware of the limited supply and knew that there was 
not enough manufacturing volume to provide dealers With sufficient inventory to allow the 

dealers to meet their sales targets. I-lyundai’s President and CEO testified that “[s]ome of the 
most difficult conversations that we had in 2011 and 2010 and - and 2013 were with dealers that 
couldn‘t get to their stated sales volumes with the inventory we were giving them. That’s a 

tough conversation to have. lt‘s a legitimate conversation, and there just isn’t enough available 

volume — production volume to get to those numbers."62 

World Car suggests that Hyundai had two choices to correct the issue, either sell more 

discretionary allocations to World Car or adjust the sales efficiency standard. Hyundai did 

neither. 

Hyundai responds that sales efficiency was calculated in the same manner for World Ca.r 

as it was for every other Hyundai dealer. The tsunami affected all dealers equally. Hyundai 

59 World Car Initial Brief at 29. 
5“ rt. at 433-40. 
°‘ tr. at 442. 
‘Z World Car EX. 20 at 24344.
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admits that in 2013, it sent World Car South a “Notice of Failure of Perfonnanee" based on the 

dealerships poor sales effieiency.“ The letter advised the dealership of its deficient sales 
effieiency and asked the dealership to reassess its commitment by either pursuing a sale of the 

dealership or providing a written plan to improve performance.“ World Car has done neither, 

but Hyundai has not sought to terminate the World Car South store as a dealer. 

The ALJ agrees with Hyundai that to find a violation, World Car must prove that 

Hyundai treated dealers differently by the use of a formula to gauge sales performance. World 

Car argues that Mr. Hetrick rewarded discretionary allocations by looking at sales efficieney but 

that Red MeCombs received several times as many cars through discretionary allocation when 
compared to World Car, even though the sales difference between the two dealers was not that 

high. 

World Car’s argument fails because all dealerships were in the same situation with regard 
to high demand and low supply. lt is undisputed that following the Japanese tsunami, Hyundai 

manufacturing could not keep up with demand for the product. As a result, dealerships were 
unable to receive the number of cars they wanted. As discussed above, there were steps World 
Car could have taken to increase its sales numbers, but World Car made the business decision 
not to do so. The ALJ finds that World Car failed to meet its burden of proof to show that the 
use of a sales efficiency measure violates the Code. 

d. Co-Op Advertising 

The ALI finds that Hyundai did not violate the Code through the discretionary use of Co- 
Op advertising funds. Co-Op advertising funds are sometimes provided to dealers by the 

manufacturer to increase the amount of money the dealer is able to spend on advertising. 

bi World Car Ex. 67. 
°° Tr. at 1124.
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The Co-Op advertising funds must be used exclusively for advertising. Eligibility and 

the amount of reimbursement are determined by a formula that considers several factors 

including sales and customer service scores.“ That formula does not discriminate in the sale of a 

motor vehicle. Rather it discriminates in the amount of money a dealership receives from 
Hyundai for advertising. The formula is not intended to gauge the performance of a dealership. 

It simply calculates how much additional advertising ftmding a particular dealership will receive. 
And notwithstanding the formula, the regional general manager has discretion to award 

additional Co-Op advertising funds. For example, in 2010, World Car South was not eligible 

under the formula to receive Co-Op advertising funds. However, Mr. Hetrick provided the store 
with $60,000 of discretionary Co-Op advertising funds over the third and fourth quarters of that 
year.65 The Co-Op program formula is applied in the same manner to all dealers and is not 
intended as a way to gauge the dealer‘s performance. It is applied to determine which dealers are 

eligible for additional funding, and the amount of funding, but is unrelated to the sale of a motor 

vehicle. Above and beyond that funding, the regional general manager can award additional Co- 

Op dollars at his discretion. For these reasons, the AL] finds that the Co-Op advertising program 
does not violate Occupations Code § 2301.468(l) or (2). 

B. Unreasonable Sales Standards (Occupations Code § 230l.467(a)(l)) 

World Car alleges that Hyundai required World Car to adhere to unreasonable sales and 

service standards in violation of Occupations Code § 230l.467(a)(l). World Car asserts that the 
“sales efficiency requirements” for World Car South were unreasonable because World Car 

would have had to sell more cars than it was allocated. The facts that form the basis of this 
allegation are discussed above. World Car notes that Mr. Hetrick could have used his discretion 

to allocate more vehicles but chose not to do so.“ Because Hyundai did not allocate additional 

inventory to World Car South or adjust the sales efficiency standard because of the increased 

" Tr. at39l. 
°° Tr. at 259-so. 
6’ Tr. at 1019, 1101-02.

Contested Cases Briefing Notebook                               Volume 2 72



SOAH DOCKET N0. 608-l4~1208.LIC PROPOSAL FOR DECISION PAGE Z0 

competition from Toyota, World Car argues that Hyundai required it to adhere to an 

unreasonable sales standard. 

With respect to World Car North, World Car asserts that the sales efficiency requirements 

were also unreasonable. World Car asserts that it did not receive enough allocation to be able to 

reach 100% sales efficiency. Hyundai recognized that World Car North needed to add additional 

inventory to be able to achieve 100% sales efficiency. However, World Car asserts that Hyundai 

did not provide additional inventory and that at the same time, the Red McCombs dealerships 
had sufficient inventory because they were receiving discretionary allocation from Mr. Hetrick.“ 

Because Hyundai did not provide additional inventory, World Car contends that Hyundai 

required adherence to an unreasonable sales efficiency requirement. 

Hyundai responds that sales efficiency is not a standard that World Car (or any other 

dealer) is required to adhere to. Rather, it is a measurement to compare each dealer’s 

performance to other dealers mid to the national average. Hyundai argues it has no requirement 

that dealers be 100% sales efficient. 

Hyundai further argues that World Car’s allocations are lower than its expected sales 

because World Car had not sold vehicles at a sufficient rate to earn greater allocations. If World 

Car had maintained its rate from the time it was over 100% sales efficient in 2008, it would have 
continued to earn sufficient vehicles through the allocation system.69 Neither World Car store 

has been 100% sales efficient for several years. Hyundai has not sought to terminate either 

dealership. Mr. Hetrick recommended a renewal of the Dealer Agreement with World Car South 

in 2010 when the store had an average sales efficiency of 42°/0.7“ 

The ALJ finds that World Car failed to meet its burden to show that Hyundai required 
adherence to an unreasonable sales or service standard based on the sales efficiency calculation. 

*8 World Car Initial Brief at 45, citing wOl'ld Car EX. toe; Bl Tab 3; World Car Exs. 126, 121; Ti‘ . at 1029. 
*° Hyundai Initial Brief at so-51. 
”" Hyundai Ex. 41 ; TY. at 261-e2
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The word “require” is not defined in the statute However, something is required when it is 

ordered or demanded as necessary." There is no requirement in the Dealer Agreement between 

World Car and Hyundai that requires World Car to be 100% sales efficient.” There is a section 
in t.he standard provisions of the Dealer Agreement that identifies sales efficiency as a criterion 

that can be considered in evaluating dealer performance; it does not state that a dealer must be 

l00% sales 6ffiCi€I1L73 Thus, there is no requirement that World Car meet any standard for sales 

efficiency. Therefore, World Car failed to show that the sales efficiency metric requires it to 

meet an unreasonable sales standard. 

C. Duty of Good Faith and Fair Dealing (Occupations Code § Z301.478(b)) 

World Car alleges that Hytmdai violated the duty of good faith and fair dealing required 

by the Occupations Code by not supplying sufficient allocation and by evaluating World Car‘s 

sales performance based on sales efficiency, The allegations with respect to these claims are the 

same as those discussed above, and World Car alleges they also support a violation of the duty of 

good faith and fair dealing.“ 

Hyundai argues that it did not breach its duty of good faith and fair dealing because it did 

not violate any section of the Occupations Code. Hyundai asserts that World Car could have 

increased its allocation in the same marmer as any other dealer — by recording spot deliveries, by 
participating in the service loaner program, by adding the Equus line, by renovating its 

dealerships, or by becoming an exclusive Hyundai dealer. Because World Car made the business 
decisions not to participate in those programs, any detriment to the allocation was caused by 

World Car’s decisionslj 

" See Merriam-Webster Dictionary; Black‘s Law Dictionary. 
” Hyundai Exs. 2s, 29; World Car Ex. 1. 

"3 World Car Ex. 1. 
’° SeeText Occ. Code § 23Ol.478(b). 
75 And the Japanese tsunami, which was outside ofeveryone’s control.
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The sales efficiency standard is not a requirement, rather it is a measurement Hyundai 

uses to gauge dealer sales. Although World Car was not 100% sales efficient afier 2009, 
Hyundai still allowed World Car’s dealerships to remain Hyundai dealers. And both World Car 
dealerships are still in existence. Sales efticiency is determined the same way for all dealers. 
Treating some dealers differently, as World Car argues, could actually violate Hyundai’s duty of 

good faith and fair dealing with respect to other dealers. 

World Car argues that the duty of good faith and fair dealing should be defined as 

“requir[ing] the parties to deal fairly with one another,“ Hyundai contends that a breach of the 

duty of good faith and fair dealing requires a showing of the “conscious doing of a wrong for a 

dishonest, discriminatory or malicious purpose.”77 

The ALI finds that regardless of which standard is applied, Hyundai prevails. Even 

applying World Car‘s lower “not fair” standard, neither the allocation system nor the sales 

efficiency metric violate the provision in the Occupations Code that requires good faith and fair 
dealing, Although the discretionary allocation accounts for around 15% of the allocation any 
dealer receives, Hyundai informs dealers of how they can increase their allocation. World Car 

did not take advantage of many of those programs. Furthermore, Hyundai treats all dealers 

under the same sales efficiency fonnula and informs the dealers of how sales efficiency is 

calculated. There is no evidence Hyundai has any intent not to play fair with World Car or other 

dealers that did not meet 100% sales efficiency. 

VI. CONCLUSION 

Based on the evidence presented, World Car failed to prove any of its alleged violations 

of the Occupations Code. 

"* World Car Initial Brief at 46, citing Humble Emergency Physicians, P./4. v Mem '1 Hermann Healthcure syi- , 

/nc., 01-09-00587-cv, 2011 wt 1584854, at *7 (Tex. App.—Houston [151 dist] Apr. 1, 201 1, no pets). 
77 Hyundai Initial Briefat 56, citing Bray V4 Te/‘ as Toyota, Inc., 363 S.W.3d 777, 780 (Tex. App.vAustin 2012, no 
Pei-)
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VII. FINDINGS OF FACT 

l. New World Car Nissan, Inc. d/b/a World Car Hyundai and New World Car Imports, 
San Antonio, Inc., d/b/a World Car Hyundai (together, World Car) are licensed, 
franchised dealers for Hyundai products and services. 

2. Hyundai Motor America (Hyundai) is the wholesale distributor for Hyundai products and 
services in the United States. 

3. On December 6, 2013, the Texas Department of Motor Vehicles (Department) issued a 
Notice of Hearing advising that World Car had filed a formal complaint with the 
Department. 

4. The hearing on the merits convened on September 21, Z015, and concluded on 
September 25, 2016. The record closed on January l l, 2016, following the submission of 
written closing briefs and an agreed record. 

Background 

5. Alunad Zabihian owns World Car in San Antonio, Texas. World Car ovms two Hyundai 
dealerships in San Antonio. 

6. World Car’s primary Hyundai competitor is Red McCombs Hyundai. Red MoCombs 
owns two Hyundai dealerships in San Antonio ~ Red McC0mbs Superior and Red 
McCombs Northwest. 

7. Prior to the 2008 recession, World Car North and Red McCombs Superior performed at 
approximately equal levels in terms of the number of vehicles sold. World Car South 
performed less well. lt is in a lower-income area than World Car North. Red McCombs 
Northwest did not perform as well prior to the 2008 recession, but improved its sales 
during 2008-2009. 

8. Hyundafs allocation consists of formula allocations, discretionary allocations, and 
manual allocations. 

9. Formula allocations make up approximately 85% of the vehicles allocated and are 
allocated through a formula and computer program. 

10. Under the allocation algorithm, vehicles are offered to dealers based on each dealer’s 
inventory and the average number of vehicles sold by the dealer in the previous 90 days. 
The system allocates vehicles, one at a time, to the dealer in the region with the lowest 
days‘ supply for each respective model.
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11. Discretionary allocations are made by Hyundai’s regional general manager, who may 
distribute up to 15%. 

12. Manual allocations include turn downs, which are vehicles allocated to a dealer under the 
formula that the dealer rejects, which are then made available to other dealers in the 
region, and vehicles that have been re-customized or modified. 

13. Sales efficiency is a metric that Hyundai uses to measure dealer sales performance. 

14. Sales efficiency compares a deaier’s total sales to sales the brand expects to achieve in 
the dea1er’s primary market area. Hyundai calculates expected sales by applying 
Hyundai’s national average sales penetration in each vehicle segment in which Hyundai 
competes to the actual number of vehicles registered in that segment in the dealer’s 
primary market area. 

15. I-lyundai’s Co-Op Advertising Commitment Program (Co>Op) provides funds (Co-Op 
advertising funds) to dealers to assist with advertising. The funds do not pay for the total 
cost of advertisements the dealer purchases, but provide partial reimbursements. 

16. Eligibility for C0-Op advertising funds and the amount of reimbursement are determined 
by a formula that considers sales and customer services scores. Regional general 
managers also have some discretionary funds they can provide to dealers. 

17. In 2009, Hyundai’s regional general manager responsible for the San Antonio region was 
Tom Hetrick, who replaced a different regional general manager that year. 

Discrimination and gauging the performance of a dealership 

Discretionary allocation 

18. In 2009, during the first six months of Mr. I-letrick’s tenure as regional general manager, 
he provided 134 cars through discretionary allocation to Red McC0mbs and 20 to World 
Car. 

19. The differences in discretionary allocation between Red McCornhs and World Car 
continued through 2013. 

20. In 2009 and 2010, World Car voluntarily reduced its inventory. 

21. Red McCombs dealerships maintained their high inventory levels during the 2008-2010 
recession. 

22. In 2010, Red McCornbs Superior became an exclusive Hyundai dealership. 

23. World Car South shares a dealership with the Kia brand.
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24. Red McCombs Northwest added the lincury Equus line that required a facility upgrade 
and then renovated the store. 

25. Red MeCombs Superior renovated its dealership in 201 l»2012. 

26. Red McCombs participated in Hyundai’s service loaner program. 

27. World Car chose not to participate in the available programs provided by Hyundai that 
could have increased the allocation available to World Car. 

28. World Car did not renovate a dealership until 2014, when it renovated World Car North. 

29. World Car did not participate in Hyundai’s service loaner program. 

30. lt was reasonable for Hyundai to reward dealers that participated in Hyundai-sponsored 
programs and renovated their facilities with extra discretionary allocation. 

Gaming the formula allocation system 

31. There was nothing improper or illegal about recording a Retail Delivery Report (RDR) 
for cars that had been spot delivered. 

32. Hyundai encouraged World Car to speed up its sales reporting by promptly submitting 
RDRs once a car was delivered to a customer. 

33. There was insufficient evidence to show that Red McCombs gamed the system by 
entering @Rs and then reversing them at a significantly higher rate than any other 
Hyundai dealership. 

34. The service loaner program allowed dealerships to sell cars into the service leaner 
program, thereby reducing the inventory available for sale and increasing formula 
allocation. 

35. The service loaner program was available to all Hyundai dealers. 

36. World Car chose not to participate in the service loaner program. 

37. Red McCombs participated in the service loaner program. 

38. There was insufficient evidence to show that Red MeCombs gamed the allocation 
system.
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Sales efficiency 

39. In 2008, both World Car North and South were over 100% sales efficient. In 2009, the 
north store dropped to 96.8% and continued to drop over time. In 2014, it was 65.7% 
sales efficient. The south store fared worse. It dropped to 17.9% sales efficient in 2013 
but rebounded in 2014 to 31.2% sales efficient. 

40. In 2009, Toyota opened a manufacturing plant and new dealership close to World Car 
South. The manufacturing plant employs about 6,000 people. Those employees had 
incentives to purchase Toyota products. 

41. From 2010 until 2013, Hyundais were in short supply worldwide, primarily due to the 
high demand caused by the Japanese tsunami that devastated Japanese manufacturing. 

42. Hyundai was aware that some dealers could not achieve 100% sales efficiency with the 
lower inventory. 

43. Hyundai measured sales efficiency in the same manner for all dealers. 

C0-Op Advertising F unds 
44. Co-Op advertising funds must be used exclusively for advertising. 

45. The distribution of Co-Op advertising funds is calculated by a formula that considers 
several factors including customer sales and service scores. The formula is not intended 
to gauge the performance of a dealership. It simply calculates how much additional 
advertising funding a particular dealership will receive. 

46. The regional general manager has discretion to award additional Co-Op advertising 
funds. 

47. In 2010, World Car South was not eligible under the formula to receive C0~Op 
advertising funds. Mr. Hetrick provided the store with $60,000 in Co-Op advertising 
funds over the third and fourth quarters of that year. 

48. The Co~Op program formula is applied in the same manner to all dealers. 

49. Cc-Op advertising funds are unrelated to the sale of a motor vehicle. 

Unreasonable Sales Standards 

50. Maintaining 100% sales efficiency is not a requirement to be or to remain a licensed 
Hyundai dealer.
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51. World Car stores have not been 100% sales efficient for several years, and both are 
operating under valid dealer agreements. 

52. Measuring sales efficiency does not require adherence to unreasonable sales or service 
Standards. 

Duty of Good Faith and Fair Dealing 

53. The allocation system and sales efficiency metric do not treat World Car unfairly. 

VIII. CONCLUSIONS OF LAW 

1. The Texas Department of Motor Vehicles has jurisdiction over this case. Tex. Occ. Code 
§ 2301.001. 

2. The State Office of Administrative Hearings (SOAH) has jurisdiction over all matters 
related to the contested case hearing in this case, including the authority to issue a 
proposal for decision with findings of fact and conclusions of law. Tex. Occ. Code § 
2301.704. 

3. The hearing was conducted pursuant to the Administrative Procedure Act and SOAH’s 
procedural rules. Tex. Gov’t Code ch. 2011 and 1 Tex. Admin. Code ch. 155. 

4. Proper and timely notice of the hearing was provided. Tex. Oec. Code § 2301.705. 

5. World Car has the burden of proof by a preponderance of the evidence. 1 Tex. Admin. 
Code § 155.427. 

6. World Car failed to meet its burden of proof to show that Hyundai required adherence to 
unreasonable sales or service standards. Tex. Occ. Code § 2301 .467(a)(l) (2003). 

7. World Car failed to meet its burden of proof to show that Hyundai discriminated against 
World Car by treating them differently as a result of a formula or other process intended 
to gauge the performance of a dealership though allocation of vehicle inventory, sales 
efficiency calculations, or distribution of discretionary Co-Op advertising funds. Tex. 
Oec. Code § 2301 468(1) (2003). 

8. World Car failed to meet its burden of proof to show that Hyundai engaged in 
unreasonable sales discrimination in the allocation of vehicle inventory because World 
Car did not participate in many of the programs that would have permitted additional 
discretionary allocation. Tex. Oec. Code § 2301 .458(2). 

9. World Car failed to meet its burden of proof to show that Hytmdai violated its duty of 
good faith and fair dealing through allocations and sales efficiency because Hyundai
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calculated sales efficiency in the same manner for all dealers, and World Car chose not to 
participate in many of the programs that could have led to additional discretioneuy 
allocation‘ Tex. Occ. Code § 2301.478(b). 

SIGNED March 10, 2016. 

””’3”@2‘~Q\ WENDY L I-IARVE 
ADMINISTRATIVE LAW JUDGE 
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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I. Overview and Summary of Argument 

You can’t sell what you don’t have. Yet from 20l0 through 2013 Hyundai Motor 

America (“HMA”) required World Car Hyundai to do exactly thatisell more cars than it was 

allocated in order to be considered l00% sales efficient and avoid “material breach” of the 

franchise agreement. Not only did HMA impose an unreasonable sales standard, HMA knew 
that it would be impossible for World Car Hyundai to meet that standard because HMA did not 
provide the dealership enough inventory. Although HMA could have allocated additional cars to 
World Car so that the dealership had at least a m1 _@e to achieve HMA’s sales standard, HMA 
instead chose to discriminate against World Car by extremely lopsided allocations to World 

Car’s nearest competitor in San Antonio, without a plausible excuse. 

In Texas, a dealership should be allocated at least as many vehicles as it is expected to 

sell. The Texas Occupations Code sets this baseline by requiring a distributor like HMA to 
impose only reasonable sales standards, not to discriminate in allocation of inventory, and to 

treat dealerships fairly and in good faith. 

The Administrative Law Judge (“ALJ”) disagreed. The ALJ found that HMA did not 
“require” World Car Hyundai to sell more cars than it was allocated because the requirement to 

meet 100% sales efficiency is not stated explicitly in the franchise agreement (although it is the 

metric used by HMA to judge whether dealers are complying with their franchise agreement). 
The AL] also found that HMA’s disproportionate discretionary allocations of vehicle inventory 

within the San Antonio market (between three and seven times as many cars went to the nearest 

competitor) did not violate the Texas Occupations Code and were purportedly made fairly and in 

good faith. As a result, the ALJ recommended that the Board deny World Car Hyundai’s 

complaint. 

554953.4
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The Board should reject the ALJ’s recommendation and sustain World Car’s complaint 

because: 

0 The ALJ misinterpreted and misapplied Section 230l.467(a)(l) of the Texas Occupations 
Code. The statute is not limited to prohibiting an unreasonable sales standard that is 

stated in a franchise agreement, but rather prohibits a manufacturer or distributor from 
requiring adherence to any unreasonable sales standard wherever and however it is 

imposed. HMA required adherence to lO0% sales efficiency because the consequence 
for non-compliance was to be in “material breach” of the franchise agreement and risk 
losing the dealership franchise. HMA’s required sales standard was unreasonable in 
violation of Section 230l.467(a)(l) because World Car had to sell more vehicles than it 
was allocated in order to achieve 100% sales efficiency, making it an impossible standard 
to meet; 

0 The ALJ improperly applied the concept of unreasonable discrimination in Code Section 
23Ol.468(2). HMA unreasonably discriminated against World Car Hyundai in allocating 
inventory to the San Antonio market because HMA gave between three and seven times 
as much discretionary inventory to World Car’s nearest competitor during time periods ot 
high demand, when all dealerships in San Antonio were similarly—situated and all were 
asking for more inventory; 

0 The ALJ misapplied the statutory duty of good faith and fair dealing in Code Section 
2301.478. HMA did not act fairly or in good faith with World Car Hyundai because 
HMA did not use its best efforts to provide inventory to World Car (and instead gave that 
inventory to World Car’s competitor) and required World Car to sell more vehicles than 
it was allocated, then accused World Car of material breach of its dealer agreement, 
which is the epitome ofunfair dealing. 

This is a case offirst impression because there are no reported decisions interpreting what 

it means to “require adherence” to a sales standard, what it means to “unreasonably discriminate” 

in allocation of vehicle inventory, or how a distributor complies (or does not comply) with its 

duty of good faith and fair dealing when allocating vehicle inventory and imposing sales 

standards. The ALJ misinterpreted and misapplied the statutory language for all three provisions 

ofthe Code at issue in this case. 

If the Board accepts the ALJ’s recommendation, that means (l) a distributor could 

allocate to a Texas dealership only 50% of the inventory that the dealership needs to meet the 

distributor’s sales standard and (2) the distributor could then use the dealership’s inability to
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meet that impossible standard against the dealership by claiming “material breach“ of the 

franchise agreement, allowing the distributor to contend it has grounds for terminating the 

franchise. If the Board accepts the ALJ’s recommendation, then faimess and good faith 

mandated by the Occupations Code will be effectively stripped from the Code and the balance of 

power between distributor and dealer is ovenurned. 

The Board should not allow this case to set a new standard for treatment of Texas 

dealerships because it is in direct conflict with the purposes and provisions of the Texas 

Occupations Code. The Code was enacted, in part, to protect Texas dealerships from the 

inherent one-sided nature of the franchise relationship. If a manufacturer or distributor could set 

the bar and then make sure that it is impossible for the dealership to meet that bar, with the end 

result being that the dealership risks losing the franchise for failure to meet the bar, then all 

power would be placed in the hands of the manufacturer or distributor. The Board should ensure 

that the Code is upheld by affirming that it is not reasonable, not fair, and not in good faith for a 

manufacturer or distributor to set an impossibly high sales bar and then ensure that the dealership 

cannot achieve that bar by refusing to provide the dealership with sufficient inventory to sell. In 

other words, the Board should reject the ALJ’s recommendation and uphold World Car 

Hyundai’s complaint.' 

II. Legal Standards 

A. Standard of Review 

A proposal for decision is a recommendation — the Board is “statutorily authorized to 

modify or reject it." See Pierce v. Texas Racing Comm ' 

n, 212 S.W.3d 745, 751-52, 754 n.7 (Tex. 

App.—Austin 2006, pet. denied) (citing Tex. Gov’t Code § 2001.058(e)). The Board may change a 

I Appendix l contains several of World Car Hyundai’s demonstrative exhibits, which were 
admitted into the record without objection, for the Board’s review.
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finding of fact or conclusion of law if the Board determines that the ALJ improperly applied or 

interpreted the law, agency rules or policies, or prior administrative decisions. Tex. Gov’t Code § 

2001.058(e). 

The Board has complete discretion to change the ALJ’s findings and conclusions and reject 

the ALJ’s recommendation if the ALJ’s “findings and conclusions reflect a lack of understanding or 

a misapplication of the existing laws, rules, or policies.” See Smith v. Montemayor, No. 03-02- 

00466-CV, 2003 WL 21401591 *7 (Tex. App.~Austin 2003, no pet.) (upholding agency’s changes 
to ALJ’s findings and conclusions where the agency “determined that the ALJ failed to properly 

Weigh the factors listed in chapter 53 and in the Department’s rules"). The Board rnust explain its 

specific reason and the legal basis for each change made. Granek v. Tex. State Bd. Of Med. 

Examiners, 172 S.W.3d 761, 780-81 (Tex. App.—Austin 2005, no pet.). 

B. Applicable Statutes 

The purpose of the Texas Occupations Code (“Code”) is to, among other things, prevent 

“unfair practices, discrimination, impositions, or other abuse of the people of this state." Tex. 

Occ. Code §230l.0Ol, The Code must be “liberally constmed to accomplish its purposes, 

including the exercise of the state’s police power to ensure a sound system of distributing and 

selling motor vehicles,” Id. In Section 23014003, titled “Effect on Agreements,” the Code also 

provides: 

(a) The terms and conditions of a franchise are subject to this chapter. 

(b) An agreement to waive the terms of this chapter is void and 
unenforceable. A term or condition ofafranchise inconsistent with this chapter is 
unenforceable. 

Tex. Occ, Code § 230l .003 (emphases added). Thus, the Texas Legislature enacted the Code to 

protect dealers from the inherently one-sided nature of the franchise relationship between dealer 

and manufacturer, and franchise agreements cannot override the Code.
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There are three statutes at issue in this case, all of which fall under Subchapter J of 

Section 2301 ofthe Code: 

l. Occupations Code § 2301.467 — Unreasonable Sales Standards 

Under Section 23014467 of the Code, “a manufacturer or distributor. . . may not: (I) 

require adherence to unreasonable sales or service standards." Tex. Occ. Code § 2301 .467(a)(l). 

The Code does not define “unreasonable,” but “[t]he use of legal or other well-accepted 

dictionaries is a pennissible method of determining the ordinary meaning of certain words." 

Learners Online, Inc. v. Dallas Indep. Sch. Dist, 333 S.W.3d 636, 641 (Tex. App.—Dallas 

2009, no pet). Such dictionaries define “unreasonable” to include: “not guided by or based on 

good sense,”Z “beyond the limits of acceptability or faimess,”3 and “not guided by reason” or 

“irrational."4 

2. Occupations Code § 2301.468 — Discrimination Among Dealers 
Section 2301.468 of the Code is titled “Discrimination Among Dealers or Franchisees.” 

It says: 

A manufacturer, distributor, or representative may not: 

(l) notwithstanding the terms of any franchise, directly or indirectly discriminate 
against a franchised dealer or otherwise treat franchised dealers differently as a 
result of a formula or other computation or process intended to gauge the 
performance of a dealership; or 

(2) discriminate unreasonably between or among franchisees in the sale of a 
motor vehicle owned by the manufacturer or distributor. 

Z Oxford English Dictionary. 
3 Id. 

4 Black’s Law Dictionary (9th ed. 2009).
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Tex. Occ. Code § 2301.468 (2003) (emphases added). The word “discriminate“ is not defined in 

the statute, but the ordinary meaning is “to unfairly treat a person or group of people differently 

from other people or groups.” See Merriam-Webster Dictionary. 

3. Occupations Code § 2301.478 — Duty of Good Faith and Fair Dealing 

Every vehicle manufacturer or distributor that is in a franchise relationship with a vehicle 

dealership has a statutory “duty of good faith and fair dealing that is actionable in tort.” Tex. 

Occ. Code § 2301.478. “A duty of good faith and fair dealing requires parties to deal fairly with 

one another.” Humble Emergency Physicians, P.A. v. Mem'1 Hermann Healthcare Sys., lnc., Ol- 

09»00s87-cv, 2011 WL 1584854, at *7 (Tex. App.*Houston [lst Dist.] Apr. 21, 2011, no pet.). 
III. Facts 

A. World Car Hyundai is Part of the World Car Auto Group, a Successful 
Family of Dealerships in San Antonio 

There are two World Car Hyundai dealerships in San Antonio, the "North" store (opened 

in 1997) and the “South” store (opened in 1999). Tr. at 65; PTX 121. These two stores are part 

of the World Car Auto Group, which is a successfiil family of dealerships that also includes 4 

Kia stores, 3 Mazda stores, and a Nissan store, all located throughout the greater San Antonio 

area. The owner, Ahmad “Nader” Zabihian, began World Car Auto Group in I993 with just one 

dealership. Tr. at 65. Unique in the industry, all l0 World Car dealerships (Hyundai, Kia, 

Mazda, and Nissan) provide a lifetime warranty and lifetime road assistance on every vehicle 

they sell. Tr. at 66»67. 

B. All Hyundai Dealerships, Including World Car Hyundai, Need a Critical 
Mass of Inventory to Succeed. 

Hyundai offers l2 different models of vehicles, but each has distinct trim levels which 

results in at least 96 different Hyundai vehicle configurations in the United States, setting aside 

add»on options and paint color, etc. PTX 130. Every Hyundai dealership, especially a
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dealership like World Car in a major metropolitan market in the seventh largest city in America, 

needs a certain minimum level of inventory in order to offer choice and selection to consumers 

and to keep its sales rate constant or growing. Tr. at 650-51, 682-83, 686 (Roesner). The 

witnesses for HMA and for World Car Hyundai agree on this key point. Tr. at 154 (Zabihian) (if 

customer does not see enough inventory on website, customer will not visit dealership); PTX 

117, Hetrick Dep., at 193 (same); see also Tr. at 510, 512 (Willis) (same). 

Having a critical mass of inventory on the lot (and available for website viewing) has 

become even more critical as customer behavior has shifted more and more toward online 

browsing of vehicle inventory before visiting a dealership to make a purchase. Tr. at 156 

(Zabihian). Even HMA’s expert witness agreed. Tr. at 1189-90 (Frith) (in-person shopping is 

influenced by selection available on intemet); see also Tr. at 669 (Roesner) (“easier to attract 

more customers with larger inventories”). Before the prevalence of internet shopping, the 

average customer drove to almost 4 different dealerships before buying a car. Tr. at 156 

(Zabihian). Now the average is only about 1.6 actual visits, meaning that customers shop online 

more and in person less. Id. The result is that a dealership’s customer traffic levels at the store 

are greatly affected by what inventory is available and advertised for viewing online, Tr. at 512 

(Willis). The website is a vinual showroom. 

When a dealership has little inventory available on the lot—and for viewing on the 

intemetithat unquestionably decreases customer traffic to the store. Tr. at 512 (Willis). Under 

HMA’s inventory allocation system, dealerships “earn” additional inventory by selling their 

existing inventory. In other words, by selling cars and trimming inventory, a dealership 

theoretically has a lower “days’ supply” of inventory on hand; that allows it to earn more cars to 

build inventory back up to have enough cars on the lot. Tr. at 516-17 (Willis); Tr. at 646-47
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(Roesner). But persistent low inventory levels thus result in a lower sales rate and lower sales 

totals overall, which increases a dealership’s “days’ supply” as determined by HMA’s allocation 

system. Tr. at 650-51 (Roesner). A higher days’ supply will result in fewer and fewer system 
allocations to the dealership under the nondiscretionary formula. See Tr. at 650, 694 (Roesner). 

Some call this the “dealer death spiral," while many at HMA call it a “cycle” of "low inventory 
and low sales” that needs to be “broken.” PTX 117, Hetrick Dep., at 23-24; PTX 120, 

Zuchowski Dep., at 76. If the cycle is not broken through an influx of inventory, the dealership 

will earn very little inventory from the HMA system allocations and will not have the inventory 
needed to drive customer traffic to the store and maintain or increase sales. Id. Conversely, if a 

dealership has the “critical mass” of inventory on its lot that will drive customer traffic and 

maintain or increase sales, then a dealership will make more sales and eam more inventory under 

HMA’s formulaic portion ofthe allocation system. Tr. at 680-81 (Roesner). 

C. As of Mid-2010, World Car Hyundai and its Nearest Competitor in San 
Antonio Had Similar Inventory Levels and Similar Sales, and Both Were in 
Need of Additional Inventory. 

The two World Car Hyundai dealerships and their nearest competitors in the San Antonio 

market, Red McCombs Hyundai Northwest and Red McCombs Hyundai Superior, had similar 

inventory levels in mid-2010. Tr. at 80-81 (Zabihian). As of July 21-22, 2010, the World Car 

stores had a total of 200 cars available while the Red McCombs stores had a total of 240 cars 

available. Tr. at 1046-47 (Hetrick); id. at 643 (Roesner); PTX 18; DTX 175; DTX 181; DTX 
188, All four dealerships (along with other dealers in the region) were low on inventory and all 

four dealerships were asking for additional inventory. See, 2.g., Tr. at 1033-34, 1037, 1046 

(Hetrick). They were very similarly situated as of mid-2010. 

At this same time, all four Hyundai dealerships in San Antonio (the World Car 

dealerships and the Red McCombs dealerships) were considered “unclerperforming” by HMA.
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Tr. at 934 (Hetrick); see also PTX ll7, Hetrick Dep., at 25-26; PTX 120, Zuchowski Dep., at 

171-172. All four dealerships needed a “boost in inventory to break the cycle” of lower 

inventory and sales. See PTX I20, Zuchowski Dep., at 76. In that situation, one might have 

expected relatively equal treatment from I-IMA. 

D, After Tom Hetrick Became HMA’s Regional General Manager in June 2010, 
He Gave World Car Hyundai’s Nearest Competitor Nearly Seven Times 
More Inventory Than World Car in His First Six Months on the Job, A 
Boost that Helped the Competitor and Hurt World Car. 

The relative parity among the four Hyundai dealerships in San Antonio disappeared 

starting in mid-2010, Mr. Zabihian did not suddenly become a bad car dealer, and his 

subordinates at World Car Hyundaiimanagers and sales personnel~did not suddenly become 

incompetent. See, e.g., Tr. at 193-94 (World Car succeeded in selling Kias because it had 

enough Kias in inventory). One thing changed: I-IMA appointed a new Regional Manager, Tom 

Hetrick in June 2010. After that, the level of support and inventory that World Car received 

from HMA plummeted, while the McCombs dealerships received far more favorable treatment, 
Hetrick had three tools to help “underperforming dealers" like World Car Hyundai and 

Red McCombs Hyundai “break the cycle” of lower inventory and lower sales: (I) extra vehicles 

through discretionary allocations, (2) extra Co-Op advertising funds provided on a discretionary 

basis, and (3) extra training for dealership personnel. PTX I17, Hetrick Dep., at 18, 22-23. 

I-Ietrick, however, did not use @ of his three tools with World Car in any material way. 
Instead, starting very early in his tenure, Hetrick favored the Red McCombs dealerships with 

extra inventory in a grossly lopsided fashion as compared to the World Car dealerships. 

In his first 6 months as Regional Manager, from July to December 2010, I-Ietrick gave 

@ vehicles to the Red McCombs dealerships while providing only Q such vehicles to the
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World Car dealerships. PTX Ill. There were no niles, guidelines, or standards goveming these 

discretionary allocations. PTX I17, Hetrick Dep., at 29-30. 

Although Herrick was not required to and did not document any reason for why he 

allocated vehicles to a particular dealership, someone from HMA @ in fact document why 
Herrick gave extra vehicles to Red McCombs in 2010. Id. In July 2010, Red McCombs 

dealership management complained that they could not hit their sales goals with only 98 vehicles 

on the lot. PTX I8. The very next month, Herrick sent 47 extra cars to that dealership. PTX Zl. 

In a contemporaneous written report, HMA District Manager Jim Thompson explained that the 
purpose of this “boost in inventory" was to allow Red McCombs to grow its inventory to a level 

where it would be able to sell more vehicles and thus earn more system allocations in order to 

fimher increase its sales. PTX 21. In other words, Hetrick provided the additional 47 cars to 

assist the Red McCombs dealership in reaching its sales goals. Id. Again, one would have 

expected this rationale would have applied at least equally to World Car. 

N0 such boost in inventory was provided to World Car Hyundai, however, even though at 

the exact same time (July 2010), World Car Hyundai had a very similar number of cars in 

inventory [I06 cars for North and 72 cars for South] and was asking Hetrick for more inventory 

at both stores. Tr. at 5l6 (Willis) (“I wouldn’t classify that one or two cars as a boost ot 

inventoryf’); Tr, at 652-53, 669 (Roesner) (did not see boosts like those provided to Red 

McCombs). Even Hetrick conceded that the World Car Hyundai South store was the one that 

“most needed to break the cycle,” but he did not do anything about it. See Tr. at 1076 (Hetrick). 

Herrick abandoned the World Car Hyundai South store because he thought they should just sell 

Kias and get out of the Hyundai business. See Tr. at 1080 (Hetrick) (he did not help World Car 

South because it had a "better opportunity with the other brand to continue on" i.e. Kia); id. at 
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ll0l (Hetrick) ("didn’t feel there was any need to help them break the cycle at World Car“ at 

that time). 

A “boost in inventory" from the Regional GM such as the one given to the McCombs 
dealerships has a multiplier effect because it will allow a dealership to earn even more inventory 

when it sells those vehicles, which will help the dealership get into a better inventory cycle. Tr. 

at 1060 (Hetrick); see also Tr. at 680-81 (Roesner) (discretionary allocations have a “multiplier 

effect”). If a “boost” had been provided to World Car Hyundai similar to what was provided to 

Red McCombs Hyundai, it would have allowed World Car Hyundai to grow its inventory and 

sell more vehicles in a time of high demand. Tr. at 80-81 (Zabihian); Tr. at 652-63 (Roesner). 

Without that boost, World Car Hyundai never had the opportunity to sell those discretionary 

allocations and thus earn more cars from HMA, and thereby increase its sales during 20l0-2013. 

Tr, at 659-60 (Roesner). 

There was no legitimate basis far the significant disparity in discretionary allocations 

during the second half of 2010, in which Red McCombs received nearly seven times as many 

vehicles as World Cariand HMA oflered nu plausible excuse far this. Historically World Car 

Hyundai had been on par with or better than the Red McCombs Hyundai dealerships in terms of 

sales. Tr. at 500-01 (Willis); see also PTX l0; PTX 82. There was not a huge disparity in sales 

as of mid-2010 between the World Car stores and the Red McCombs stores, and certainly not a 

multiple of nearly seven. PTX 10; PTX 82; Tr. at 678-79 (Roesner) (Red McCombs did not sell 

seven times as many cars as World Car Hyundai in 2010). 

The only material difference between Red McCombs and World Car in mid-2010 is that 

Red McCombs had tried to sell all three of its Hyundai dealerships to World Car, Tr. at 88, and 

had recently surrendered one of those Hyundai dealerships (North Central), Tr. at 63 (Zabihian). 
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Losing that dealership in a major metro market was a “blow to Hyundai." Id. at 996-97 

(Hetrick). In fact, it made Hetrick question Red MCCombs’s commitment to the Hyundai brand 

and become afraid that McCombs would give up the other two Hyundai dealerships, which 

would be a further blow to HMA and to Hetrick in his new role as Regional GM. See id. at 

1005-06 (Hetrick). When McCombs’ principal Marsha Shields told Hetrick in June 2010 that 

she wanted to build a network of Hyundai stores, Hetrick thought that the Red McCombs group 

had “recommitted" to Hyundai, indicating his belief that they had not been committed to 

Hyundai for a period of time before his meeting with Ms. Shields. Id. Hetrick immediately 

became very interested in doing whatever he could to please the Red McCombs Hyundai 

dealerships. Id. at 944, lOl7 (Hetrick), That included providing the Red McCombs dealerships 

with boosts of extra inventory. 

Hetrick’s discretionary boosts in inventory to Red McCombs were much more valuable 

during the second half of 2010 than they would be today, because demand for Hyundai vehicles 

was very high, and continued to be high throughout all of 2011, 2012 and much of 2013. Tr. at 

680 (Roesner); id. at l2l l-l2 (Frith). Discretionary allocations during 20ll through 2013 also 

had a multiplier effect because when sold they helped the dealership to earn additional 

allocations that the dealership would not have otherwise received, but for the discretionary 

allocations. Tr, at 680-81 (Roesner); see also id. at 1060 (Hetrick). 

Moreover, Hetrick’s discretionary boosts in inventory to Red McCombs during a period 

of high demand (like 2010-2013) were more harmful to World Car Hyundai than if Hetrick had 

allocated those vehicles to a different dealer in a market outside of San Antonio. HMA’s 

President and CEO testified that extra allocations to the nearest competitor have more impact 
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because the competitor has more cars to offer for sale in the same market area. PTX I20, 

Zuchowski Dep. at 171; see also Tr. at 681 (Roesner) (same). 

The effect 0fHetrick’s disparate treatment of the San Antonio dealerships was clear: Red 

MCCombs’s inventory grew while World Car’s did not. See, e.g., PTX 124. Inventory levels at 

the Red McCombs Hyundai dealerships grew throughout the second half of 2010 so that by 

Spring 2011 the Red McCombs stores had over 50% more inventory than the World Car 

dealerships. See PTX 109, Tab 3 pg. 2 (showing 305 cars in pipeline for Red McCombs and I97 

cars in pipeline for World Car). The inventory levels went from being at 240 for Red McCombs 

and 200 for World Car in July 2010 (a 20% difference) to 305 for Red McCombs and 197 for 

World Car in May 2011 (a 50% difference). Id. That jump in inventory for the McCombs 

dealerships was attributable to the extra allocations provided by Hetrick and the multiplier effect. 

Id.; see also PTX 111, 126, 127. These extra allocations allowed the Red McCombs dealerships 

to grow their inventories so that tl1 _ey could hit the sales goals set by HMA. See PTX 21. 

E. Hetrick Tried to Get Rid of World Car Hyundai in Late 2010 S0 that He 
Could Build a Network of Hyundai Dealerships with World Car’s Nearest 
Competitor. 

In late 2010, Hetrick came to World Car and offered to “assist” Mr. Zabihian in finding a 

buyer for the Hyundai dealerships. PTX I17, Hetrick Dep., at 77. According to Hetrick, he 

made this offer because it was a good time to sell a dealership and make a profit. Id., at 77-78. 

Significantly, Hetrick did not make a similar offer to other Hyundai dealership owners like Red 

McCombs during this time frame, Tr. at I086 (Hetrick). He told World Car’s representatives 

that if they would not sell their dealership, he would attempt to have their franchises tenninated. 

World Car declined the invitation to sell its dealerships, PTX I17, Hetrick Dep., at 78. 

There is no good explanation for Hetrick’s effon to single out Mr. Zabihian to sell his 

dealerships other than to make room for the Red McCombs network of dealerships. Tr. at 944, 
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1017 (Hetrick). Hetrick knew that World Car Hyundai held a contractual right of first refusal tor 

the next dealership point that HMA added anywhere in the greater San Antonio area during the 
next three years. Tr. at 89-90 (Zabihian); Tr. at 944, 1037 (Hetrick). Thus, Hetrick could not 

add another Red MeCombs Hyundai dealership without first giving the opportunity to World Car 

Hyundai. Id. 

Hetrick testified about this extraordinary event: 

Q. You literally brought them a letter to get signed authorization to sell the 
dealerships in late 2010; isn’t that right? 

A. To get assistance to help them find a buyer -- 

Q. Right. That’s right. 

A. -- ifthey wanted to. 

Q. So that you could go out and kind ofhelp them find a buyer? 

A. Yes. 

. And vou can’t think of anvbodv else vou‘ve ever done that for in the whole Q , . 

state of Texas’! 

A»& 
Q. Have you done it in the Region? 

A. Idon’tknoW. 

Tr. at 1086 (Hetrick) (emphasis added). World Car had never told Hetrick it was interested in 

sellingito the contrary, World Car Hyundai was asking to buy more inventory from HMA, 

Seeking to build new facilities, spending a lot of money on advertising, floorplanning its vehicles 

with Hyundai Motor Finance, etc. See, 2.g., Tr. at 115-16, 142-47, 172-75 (Zabihian); id. at 498- 

99 (Willis); id. at 414 (Kiolbassa). The only explanation for Hetrick’s extraordinary Conduct is 
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that he saw this as an opportunity to get rid of World Car so that it would not interfere with his 

business plans to support Red McCombs in building a network of dealers. 

F. HMA Gave About Three Times More Inventory to World Car I-Iyundai’s 
Nearest Competitor From 2011 to 2013, While Ignoring World Car’s 
Continual Requests to Buy Inventory. 

Notwithstanding the advantage that Hetrick had provided Red McCombs just as demand 

for Hyundai vehicles was starting to surge in late 2010, which gave Red McCombs the “critical 

mass" of inventory it needed at just the right time, 1-Ietrick’s discretionary boosts in inventory to 

Red McCombs Hyundai did not stop. See PTX I26; see also PTX 109-1 I0. The rich got richer 

throughout 2011, 2012, and most of 2013. Tr. at 1102 (Hetrick). For example, from January 

2011 through September 2013, total manual allocations to Red McCombs were 1,635 vehicles, 

while World Car Hyundai received only 600 manual allocations (a multiple of roughly 2.75). 

PTX 126. 

The disparity in allocations by Hetrick to the Red McCombs dealerships versus the 

World Car dealerships is all the more stark considering that World Car I-Iyundai was repeatedly 

asking Hetrick to buy more inventory during this entire period. See, e.g., Tr. at 360 (Zabihian). 

Hetrick largely ignored those requests. Id.; see also Tr. at 950 (Hetrick). After no responses or 

communication from Hetrick throughout 2011, in November of that year Mr. Zabihian sent a 

letter to David Zuchowski, then Executive Vice President of Sales and Mr. Hetrick’s direct 

supervisor, outlining the lack of support and communication from the Region and asking for his 

assistance. PTX 44. Mr. Zabihian said: 

"Over the past 20 years of being a franchised dealer, I have never encountered 
such a lack of communication, attention to matters, assistance or help as I have 
with your Regional General Manager. . , . [H]oW can I possibly achieve 
competitive sales numbers without inventory? I have never passed on any and 
every month, I beg for more. This is just 1 question, of the many that I would 
seek Tom [Hetrick]’s assistance oniif given the opportunity to do so.” 

15 
5549514

Contested Cases Briefing Notebook                               Volume 2 101



Id. Although Mr. Zuchowski agrees that this was a very serious communication from a 

Concerned dealership, at the time he received the letter he wrote a note on it to Hetrick: “Tom — 

Fan Mail! Can you please draft a response that I can then personalize and send? Thx DLZ.” Id. 

That’s all he did, Zuchowski said that he called the letter “fan mail” because I-Ietriek “Obviously 

has a person that’s not a fan of his." PTX 120, Zuchowski Dep., at 145. But despite 

Zuchowski Ir modest instructions, nothing happened; neither Zuchowski nor Herrick even 

responded to Mr. Zabihiun' s letter. PTX 51; see also PTX 120, Zuchowski Dep., at 123; PTX 

117, I-Ietrick Dep., at 7l-73. 

After three months of silence, Mr. Zabihian sent another letter to Mr. Hetrick in February 

2012 because he had neither heard from Hetrick nor seen him in about one year. 

Despite my attempts to contact you, both by mail, voice and text, even going as 
far as conveying this to my DSM to have you contact me, I still haven’t heard 
from you.... I-Iow can other dealers get product and we can’t'! Am I expected to 
sell 100% ofmy product each month and not grow? I-Iow can I possibly execute a 
business plan to grow, when there is no support, dialog or assistance from 
Regional? 

PTX 51. Hetrick called Zabihian on February 17 and asked him to come to Dallas the following 

Monday. Tr. at 171-72 (Zabihian). He did not offer any answers to Zabihian’s questions, nor 

did he offer any assistance or inventory, Id. Zabihian wanted Hetrick to come See the low 

inventory at the World Car stores for himself, so he declined to go to Dallas. Id. He then 

repeated his request in a letter, asking Hetrick to visit San Antonio to see in person the small 

amount of Hyundai inventory at two metro dealerships in the seventh largest city in the United 

States: 

As I write this letter, I have 42 Hyundai’s at the South store and 56 at the 
North store. Conversely, compared to the paltry 98 Hyundai’s I have in 
stock at 2 stores, I have over 1000 Nissan, 800 Mazda’s and 700 Kia’s in 
stock. 

16 
5549514

Contested Cases Briefing Notebook                               Volume 2 102



PTX 52 (emphasis added); see also Tr. at I72-74 (Zabihian). Hetrick did not respond to this 

letter either, nor did he provide any extra inventory or assistance to World Car Hyundai, Tr. at 

176-77, I80 (Zabihian). 

Mr, Zabihian was not the only World Car Hyundai employee asking HMA for more 
inventory. World Car’s Managers were constantly asking to buy additional vehicles from HMA. 

See, e.g., Tr. at 498-99 (Willis). For example, the General Manager of World Car Hyundai 

North told HMA’s District Manager that he would take up to 500 tumdowns in order to make 

clear that “if there was anything out there, we wanted it.” Tr. at 499 (Willis), World Car 

Hyundai North’s Sales Manager also repeatedly requested additional inventory from HMA. See, 

e.g., PTX 13; PTX 22. The constant requests by World Car Hyundai to buy more inventory from 

HMA did not result in any substantial response by HMA. See Tr. at 548 (Willis). From 2010 

through 2013, HMA did not respond to these requests by providing World Car Hyundai with 
additional inventory, as HMA did for Red McCombs Hyundai. See Tr. at 360 (Zabihian) 

(“[T]hey call it ‘stimulus,’ and I never got the stimulus inventory”). 

G. HMA Required World Car Hyundai to Sell More Vehicles Than it was 
Allocated by HMA in Order to be Considered 100% Sales Efficient and Not 
in Material Breach of the Franchise Agreement. 

HMA measures dealership perfonnance in tem1s of “sales efficiency." It is calculated by 

taking the total number of new vehicle registrations (regardless of make) in a dealership’s 

Primary Market Area (“PMA") and applying HMA’s average market share expressed as a 

percentage, to derive the total number of “Expected Registrations.” For example, if total vehicle 

registrations in a dealer’s PMA were 10,000 vehicles for the year 2014 and HMA’s average 
market share was 5%, then the dealership’s Expected Registration would be 500 vehicles (5% of 

10,000), and the dealership was required to sell 500 vehicles in order to be considered 100% 

sales efficient. 
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When a dealership does not achieve 100% sales efficiency, HMA considers the 

dealership to be failing in its sales responsibilities and thus in material breach of the franchise 

agreement. PTX 67; Tr. at 437 (Kiolbassa). HMA also chooses not to provide additional 
inventory to dealerships who are below 100% sales efficiency. See, e.g., Tr. at 1114 (Hetrick). 

HMA imposed unreasonable sales standards on World Car because World Car did not 
receive enough inventory from HMA to be 100% sales efficient even after World Car sold every 
single vehicle it received. In other words, World Car “tumed," but it did not “cam.” For 

example, in 2011 HMA expected World Car Hyundai North to sell 877 vehicles in order to be 
considered 100% sales efficient. HMA then allocated only 731 vehicles to World Car Hyundai 
North, and ignored requests for more vehicles. PTX 3; PTX 81. Although World Car Hyundai 

North sold more vehicles (766) than it received from HMA in 2011, HMA still deemed World 
Car Hyundai North to be only 87% sales efficient, PTX 3, 

For each year between 2010 and 2013, HMA imposed on World Car a level of “expected 
registrations” that was higher than the number of vehicles World Car Hyundai actually was 

allowed to purchase from HMA. Compare PTX 3 and PTX 4 with PTX 81; see also Tr. at 74-75 

(Zabihian); Tr‘ at 544, 547-48 (Willis); Tr‘ at 418-428 (Kiolbassa). The following table 

illustrates the unreasonableness of HMA’s sales efficiency standards as applied to World Car 

Hyundai North: 

Sales Allocated Sold Efficiency Efficiency 

1 

2010 
| 

656 
| 

532 03% 
1 

83% 

1 

2011 
| 

s77 
| 

731 
| 

766 04.5% 
1 

87% 

1 

2012 |995 
| 

717 |6s1 95% 
1 

68% 

1 

2013 
| 

ses 
| 

797 
| 

627 
1 

79% 
1 

08% 

‘ 

Year 
‘ 

Expected 

‘ 

Vehicles 

‘ 

Vehicles Actual Sales HMA Sales 

������� 
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PTX 3, 10, 81. In each of these four years, World Car Hyundai North was not allocated enough

0 Cars to reach IOOA; sales efficiency. The table for World Car Hyundai South paints the same 

picture: 

Sales Allocated Sold Efficiency Efficiency 

l 

2010 
| 

474 
| 

282 
| 

267 
l 

94% 
l 

56.33% 

l 

2011 
| 

727 |313 |310 
l 

99% l42.64% 
l2012 |s14 

| 

147 
| 

166 
l 

113% l20.39% 
l2013 |884 |256 |15s 

l 

61% 
l 

17.87% 

‘ 

Year 
‘ 

Expected 

‘ 

Vehicles 

‘ 

Vehicles ‘Actual Sales HMA Sales 

PTX 4, 10, 81; see also Tr. at 423-26 (Kiolbassa). 

HMA’s CEO recognized the inherent “difficulty“ in this way of measuring dealer 

performance in a time of constrained supply, When asked whether it was fair to judge a 

dealership on a standard that was impossible to reach due to tight inventory supply, Zuchowski 

Said (actually, stammered)I 

"It’s ~ again, the ~ the ~ it’s ~ it’s ~ the sales efficiency measure is a ~ is a ~ is a 
very fair measure. . 4 . If I don’t have the ability to help you get from 60 percent to 
a hundred percent sales efficient, then it’s a difficult argument to have.” 

Id. at 244-245. The only “difficulty” was one created by HMA, by refusing to allocate more 

vehicles to World Car and requiring World Car to sell more vehicles than it received in order to 

be considered 100% sales efficient, all the while providing its nearest competing dealerships in 

San Antonio with extra allocations. 

H. Because World Car Hyundai Did Not Have Sufficient Inventory to be 100% 
Sales Efficient, HMA Again Tried to Get Rid of World Car in July 2013. 

Fully aware that HMA did not provide sufficient inventory for World Car to meet 100% 
sales efficiency, in July 2013 Herrick sent Mr, Zabihian a letter faulting the World Car Hyundai 

South store for failing to meet its level of “expected registrations." PTX 67. The letter states: 
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"Based on Hyundai’s average market share through April of this year, your dealership should 

have sold 282 Hyundai vehicles. However, World Car’s total sales through April were just 40 

units." Id. What Hetrick omitted from his letter was that World Car South received only 4l 

vehicles from HMA during that same time period. In other words, World Car South sold 98% of 

its allocations but HMA deemed World Car only “l4.2%" sales efficient. Id. 

Based on this “underperformance”—a self-fulfilling prophecy caused by Hetrick’S 

refusal to help the World Car organization but instead to favor the Red McCombs dealershipsi 

Hetrick again told World Car that he wanted them out. His letter said HMA could “assist you in 
locating a candidate who would pay a premium for a Hyundai franchise in south San Antonio." 

Id. World Car Hyundai again declined to sell its franchises. 

I. HMA Broke its Promise to Provide World Car Hyundai With Extra Vehicles 
When it Renovated, While Rewarding World Car’s Nearest Competitor 
With Extra Vehicles for its Renovation. 

One of HMA’s improbable excuses for the disproportionate discretionary allocations was 

that Red McCombs renovated its facilities, leading HMA to give it extra cars in return, But 

World Car renovated its North store and did not receive any discretionary allocations as a result. 

Hetrick continually promised World Car that if it built a new facility or upgraded its 

existing facility, he would give the dealership extra discretionary allocations of inventory. See, 

e.g., Tr. at 495-97 (Willis). However, in July 2013 Hetrick sent Mr. Zabihian a letter that said, 

"[a]pproval of your facility proposal by HMA does not, in any way or manner, constitute 

assurance by HMA that you will be sold or receive any minimum number of vehicles.” PTX 72. 
In other words, after promising World Car extra inventory if it upgraded its facility, Hetrick then 

told World Car there was no guarantee of any extra inventory. 

Tellingly, Hetrick did not send such a letter to Red McCombs, or to any other Hyundai 

dealership in the Region that renovated its facility. Tr. at 1113 (Hetrick), Instead, he simply 
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provided Red McCombs (and other Hyundai dealerships) extra inventory when they upgraded 

their facilities, in addition to financial assistance to help defray the cost of the renovations and 

advenise the additional vehicles that Hetrick had given them. See Tr. at I062 (Hetrick). No 

such financial assistance was provided to World Car when it renovated its North store. Tr. at 

345-46 (Zabihian). 

World Car Hyundai completed the renovation of its North store in 2014, but HMA did 
not provide any additional inventory or financial assistance to World Car. Tr. at I84 (Zabihian); 

Tr. at 496-97 (Willis), HMA provided no legitimate explanation for giving extra inventory to 
Red McCombs when it renovated its facility but denying extra inventory to World Car after its 

renovation. 

IV. Argument and Authorities 

A. The Board should reject the ALJ’s recommendation because the ALJ 
misinterpreted and misapplied Code Section 230l.467(a)(1) — HMA required 
World Car to sell more cars than it was allocated in order to avoid being in 
material breach of the franchise agreement. 

HMA violated Code Section 23Ol.467(a)(l), which prohibits unreasonable sales 

standards, because HMA required World Car Hyundai to meet 100% sales efficiency to avoid 
material breach of the dealer agreement even though HMA withheld from World Car Hyundai 
the cars that it would need to have in order to meet this sales standard. 

However, in Conclusion of Law #6 the ALI stated that “World Car failed to meet its 

burden of proof that Hyundai required adherence to unreasonable sales or service standards." 

PFD, at 27, The ALJ stated there was no violation of Code Section 2301.467(a)(1) because 

“[t]here is no requirement in the Dealer Agreement between World Car and Hyundai that 

requires World Car to be lOO% sales efficient,” PFD, at 21. But the statute does not say that a 

distributor is prohibited from requiring adherence to an unreasonable sales standard only if that 
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standard is found “in the Dealer Agreement." See Tex. Occ. Code § 230l.467(a)(l). The statute 

does not limit violations only to those express requirements found in a franchise agreement. Id. 

Instead, it provides that “a manufacturer or distributor . . . may not: (1) require adherence to 

unreasonable sales or service standards.” Tex. Occ. Code § 230l.467(a)(l). 

Thus, the proper question is whether the manufacturer or distributor has “required 

adherence” to an “unreasonable sales or service standard,” regardless of where or in what 

manner that standard is set. See id. By limiting the inquiry to whether there was an express 

requirement of lOO% sales efficiency contained in the Dealer Agreement, the AL] misinterpreted 

and misapplied Code Section 2301 .467(a)(l). The statute prohibits fiv required adherence to an 
unreasonable sales standard, wherever it is found. 

In construing statutes, the primary objective is to give effect to the intent of the 

legislature. Tex. Gov’t Code § 312.005 (Vernon 1998); Mitchell Energy Corp. v. Ashworth, 943 

S.W.2d 436, 438 (Tex.l997); City of Houston v. Morua, 982 S.W.2d 126, 129 (Tex. App.— 

Houston [lst Dist.] 1998, no pet.). When statutes are clear and unambiguous, the legislature’s 

intent is discemed by giving the words chosen their plain and common meaning and by giving 

effect to all of the statute’s terms. Tex. Gov’t Code §§ 3ll.0ll(a), 3ll.02l(2), 3l2.022(a) 

(Vernon I998 and Supp.l999); St. Luke’ s Episcopal Hosp. v. Agbor, 952 S.W.2d 503, 505 

(Tex.l997); Mama, 982 S.W.2d at I29. In construing statutes as a whole, all provisions ofan act 

are considered and interpretations that produce absurd results or render terms meaningless are to 

be avoided. See Chevron Corp. v. Redmnn, 745 S.W.2d 314, 316 (Tex.l987); Lundy v. State, 

891 S.W.2d 727, 729 (Tex. App.~Houston [lst Dist.] I994, no pet.). 

The phrase “require adherence to” is not defined in the Code so it must be given its 

ordinary meaning. St. Luke ' s Episcopal Hosp., 952 S.W.2d at 505. Under generally-accepted 
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dictionary definitions, something is “required” when it is "demanded as necessary.” See 

Merriam-Webster Dictionary, “Adherence” means “the act of adhering; especially: the act of 

doing what is required by a rule, belief, etc." See id. Thus, a manufacturer or distributor can and 

does “require adherence to” a particular sales standard without Spelling out that standard in the 

franchise agreement. The sales standard can be requiredédemanded as necessaryiby any 

number of actions by the manufacturer or distributor without being stated in the franchise 

agreement. Adherence to a standard is "required" whenever there are consequences for non- 

compliance, wherever and however those consequences are spelled out. 

HMA required adherence to l00% sales efficiency because HMA uses “sales efficiency” 
as the metric for whether a Hyundai dealership is complying with its sales responsibilities, Tr. at 

1013. The consequences for non-compliance with the l00% sales efficiency standard are 

significant and serious. HMA has the right to terminate the franchise agreement for cause if 
"HMA detem1ines that DEALER has failed to perform adequately its sales . . . responsibilities." 

PTX 1 at l6.B.3 (pg. 19). HMA decided whether World Car Hyundai had adequately performed 
its sales responsibilities by whether the dealership was above or below 100% sales efficiency. 

Tr. at ll3; Tr. at 1013; PTX 67. That is the performance metric HMA used during the entire 
relevant time period, 2010 to 2013. 

The ALJ’s finding of fact #5O—“Maintaining 100% sales efficiency is not a requirement 

to be or to remain a licensed Hyundai dealer"~is a non sequitur. See PFD, at 26. Because Code 

Section 230l.467(a)(1) does not connect “adherence to the sales standard” to “remaining a 

licensed dealer," the correct inquiry is not whether HMA merely allowed World Car to "remain a 

licensed Hyundai dealer.” See id. Rather, the question must also include whether a dealership 

had to meet an unreasonable sales standard in order to (l) avoid being in material breach of the 
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franchise agreement, (2) qualify for support and assistance from HMA, and/or (3) receive 

support and assistance from HMA. See PTX 67; Tr, at 437 (Kiolbassa). If it was “necessary” to 

meet the sales standard in order to achieve any of the foregoing, then adherence was required by 

HMA. 

Importantly, HMA’s management told dealerships like World Car that they were in 

material breach of the franchise agreement when they did not meet 100% sales efficiency, PTX 

67. Meeting 100% sales efficiency is thus a requirement imposed by HMA for a dealer to avoid 
“material breach” of the franchise agreement. See PTX 67; Tr. at 437 (Kiolbassa). HMA 
“demands” that it is “necessary” for dealers to be 100% sales efficient unless they want to be 

considered in breach of the franchise agreement. Tr. at 113, 190, 192 (Zabihian). Breach of the 

franchise agreement and not meeting sales responsibilities can be “good cause” for tenninating a 

dealership’s franchise under Texas law. See Tex. Occ. Code § 2301.455(a)(l), (6). Thus, as a 

matter of law, there are serious and significant consequences for not meeting 100% sales 

efficiency as dictated by HMA. 

HMA also required World Car to meet 100% sales efficiency in order to receive a larger 
share of discretionary inventory than it otherwise would. See, €.g., Tr. at 1114 (Hetrick). HMA 
gave dealers who met or exceeded 100% sales efficiency the opportunity to buy more 

discretionary inventory than dealers who did not. Id. It was thus necessary to meet 100% sales 

efficiency to obtain additional inventory. 

The “100% sales efficiency” standard was an unreasonable sales standard as applied to 

World Car Hyundai during 2010 through 2013 because HMA knew that World Car did not have 
sufficient vehicles to meet 100% sales efficiency, even if it sold every vehicle in inventory. See 

PTX 3; PTX 4; PTX 81; PTX 120, Zuchowski Dep. at 180-81; Tr. at 1004, 1033-34 (Hetrick). 
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The ALJ did not find that this standard was not unreasonable, only that it was not “required.” 

Importantly, the ALJ found that “Hyundai was aware that some dealers could not achieve 100% 

sales efficiency with the lower inventory.“ FOF #42. Although HMA was aware that it was 

impossible for World Car to reach 100% sales efficiency based on its inventory levels, HMA 
nonetheless told World Car that it was in material breach of the franchise agreement and tried to 

get World Car to sell its franchise or face termination based on its inability to achieve the 

impossible goal ~ one that HMA had made impossible. PTX 3; PTX 4; PTX 67; PTX 81; PTX 
120, Zuchowski Dep. at 180-81; Tr. at 1004, 1033-34 (Hetrick). HMA also chose not to give 
World Car as much discretionary allocation as its competitors based on the same excuse that 

World Car was not achieving 100% sales efficiency, even though HMA had made that 

impossible. See id.; see also Tr. at 1114 (Hetrick). HMA held World Car to an unreasonable 
sales standard. 

Accordingly, World Car respectfully requests that the Board modify the PFD as follows:
o 0 Modify Finding of Fact # 50 to read: “Maintaining 100%; sales efficiency is a 

requirement to avoid being in material breach of the franchise agreement with 
Hyundai.” 

0 Modify Finding of Fact #52 to read: “Requiring World Car to meet 100% sales 
efficiency in order to avoid material breach of the franchise agreement was 
requiring adherence to an unreasonable sales standard because Hyundai was 
aware that World Car did not have sufficient inventory to meet 100% sales 
efficiency." 

0 Modify Conclusion of Law #6 to read that “World Car met its burden of proof to 
show that Hyundai required adherence to unreasonable sales standards." 

B. The Board should reject the ALJ’s recommendation because the ALJ 
misapplied Code Section 2301.468 ~ HMA unreasonably discriminated 
against World Car in allocations of inventory to the San Antonio market. 

HMA violated Code Section 2301.468 because it unreasonably discriminated against 

World Car in allocation of vehicle inventory by providing nearly seven times as much 
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discretionary inventory to World Car’s nearest competitors in 2010 and about three times as 

much in 2011-2013, withoutjustification, 

However, in Conclusion of Law #8, the ALJ stated that “World Car failed to meet its 

burden of proof to show that Hyundai engaged in unreasonable sales discrimination in the 

allocation of vehicle inventory because World Car did not participate in many of the programs 

that would have permitted additional discretionary allocation.” PFD, at 27. According to the 

ALJ, “World Car’s argument fails to take into account the differences between the Red 

McCombs’ dealerships and World Car’s dealerships.” PFD, at 13. 

The ALJ misapplied the concept of “unreasonable discrimination“ embedded in Code 

Section 2301.468 for several reasons: 

First, there were no material differences between World Car Hyundai and Red McCombs 

during the latter half of 2010, the first six months of Hetrick’s tenure as the new Regional 

General Manager, that would justify the ratio of nearly seven to one in discretionary allocations. 

The San Antonio Hyundai dealerships’ inventory and sales levels were not materially different, 

See, e.g., Tr. at 1046-47 (Hetrick); see also PTX 10, 17, 18, 82. The AL] claimed that World 

Car “reduced its inventory in 2009” and “[i]n 2010, World Car tumed down many vehicles 

offered by Hyundai." PFD at 14. But Red McCombs significantly reduced its inventory in 2009 

by closing down an Q Hyundai dealership in 2009, going from three dealerships to two 

dealerships, an undisputed fact that the ALJ did not even mention in the PFD. Tr. at 726 

(Roesner); Tr, at 1005-06 (Hetrick). Moreover, Red McCombs tumed down g vehicles 
offered by Hyundai in 2010 than World Car. For January ~ June 2010, when these four 

dealerships had fairly close levels of inventory, the Red McCombs stores turned down a total of 

598 vehicles while the World Car stores tumed down a total of 205 vehicles. DTX 46, 47. So 

26 
5549514

Contested Cases Briefing Notebook                               Volume 2 112



the proffered excuse is directly contradicted by the record. World Car and Red McCombs had 

similar inventory levels when Hetrick started as Regional General Manager in mid-2010. Tr. at 

80-81 (Zabihian); Tr. at 1046-47 (Hetrick); id. at 643 (Roesner); PTX 18; DTX 175; DTX 181; 
DTX 188. They were very similarly situated and there was no appropriate justification for the 

disparate treatment in allocation of vehicle inventory. Hetrick’s disparate treatment tumed the 

tide. 

Second, the dealership’s sales levels do not justify the disproportionate allocations from 

2010 to 2013. During Hetrick’s first six months as Regional GM he provided 134 vehicles to 
Red McCombs while providingjust 20 vehicles to World Car. PTX 111. Red McCombs did not 

sell nearly seven times as many vehicles as World Car Hyundai during 2010. PTX 10; PTX 82. 

The large number of discretionary allocations to Red McCombs as compared to World Car had a 

multiplier effect for Red McCombs because it allowed Red McCombs to sell those vehicles in a 

time of high demand and thus eam more inventory than it otherwise would have without those 

discretionary allocations, Tr. at 680-81 (Roesner); id. at 1060 (Hetrick). Similarly, although 

Red McCombs had built up its inventory due to the extra allocations from Hetrick in the second 

half of 2010 and the attendant multiplier effect, for the years 2011 and 2012, Hetrick still 

provided Red McCombs with over three times as many discretionary allocations as World Car. 

PTX 110; PTX 123. Even with all of Hetrick’s extra help, Red McCombs Hyundai did not sell 

over three times as many cars as World Car Hyundai in 2011 or 2012. Id. 

Third, the ALI improperly speculated about how much inventory World Car Hyundai 

might have received if it had participated in the service loaner program, renovated, and added the 

Equus line of vehicles, claiming that such actions “would most likely have increased the sales 

rate and reduced the daily supply of vehicles, resulting in additional allocation.” PFD, at 13. 
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According to the AL], because World Car did not participate in these “programs,” HMA was 
justified in giving between three (3) and seven (7) times as many discretionary allocations to Red 

McCombs as it did to World Car. 

These conclusions by the ALJ are based on improper speculation and are contrary to the 

evidence. For one, the service loaner program does not justify the discriminatory allocations. 

According to HMA’s expert, the number of cars that can be put in the service loaner program is 

minimal and thus panicipation in the service loaner program has a minimal impact on allocation. 

DTX 119; Tr. at 1182-84 (Frith). World Car Hyundai did not participate in the service loaner 

program because (1) it did not have sufficient inventory to devote to “true” service loaners that 

were actually used for that purpose and not just “punched” into the program and parked on the 

lot to be advertised for sale, and (2) HMA’s service loaner program prematurely starts the 

cu5t0mer’s warranty on a vehicle. Tr. at 376-83 (Zabihian); id. at 534-35 (Willis); PTX 118, 

McLean Dep. at 34-35, 61-63. World Car was not interested in cheating customers out of a 

portion of the warranty advertised by HMA in order to help the dealership get more inventory 
from HMA. See Tr. at 382-83 (Zabihian); Tr. at 569-70 (Willis). But even if World Car had 

participated in HMA’s service loaner program, the effect on allocation would have been 

minimal. DTX ll9; Tr. at ll82-84 (Frith). 
Nor do “renovation” or “being exclusive” justify the discriminatory treatment. World 

Car renovated its North store and yet HMA did not provide additional allocations, so there is no 
basis to claim that renovation would have meant additional inventory for World Car, Tr. at 495- 

97 (Willis). The World Car North store has always been exclusive and the World Car Hyundai 

South store asked to relocate to be exclusive on 11 acres next door to a Wal-Mart, but Hetrick 

rejected the request and did not provide either store with any boosts in inventory that were 
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comparable in any way to what he gave to Red McCombs Hyundai, See Tr. at 115, 121-23, 128- 

29, 199 (Zabihian), “Being exclusive” does notjustify the differential treatment. 

With respect to Equus, having one or two luxury vehicles at the $60,000+ price point in 

stock at a Hyundai dealership was not going to increase sales or inventory for World Car in any 

material respect. See Tr. at 945 (Hetrick). Moreover, the Equus issue was a post-hoc 

rationalization created by HMA that is contradicted by the contemporaneously-created 

documents about why Hetrick gave Red McCombs additional cars in the second half of 2010. 

See PTX 21; Tr. at 1057, 1060-61, 1077 (Hetrick). As documented at the time, Hetrick gave 

these cars to Red McCombs to help the dealership build its inventory at a critical time when new 

models were coming out, demand was high, and supply was tight, not because of the Equus 

progam. Id. 

HMA unreasonably discriminated against World Car Hyundai by providing many times 
more discretionary allocations to World Car’s nearest competitors during 2010 to 2013, when all 

San Antonio Hyundai dealerships were similarly situated and asking for more inventory, 

Accordingly, World Car respectfully requests that the Board modify the PFD as follows: 

0 Modify Finding of Fact # 20 to read: “In 2009 and 2010, World Car and Red 
McCombs voluntarily reduced their inventories, and in mid-2010 their inventories 
were at similar levels.” 

0 Delete Finding ofFact #21. 

0 Delete Finding ofFact #27, 

0 Modify Conclusion of Law #8 to read: “World Car met its burden of proof to 
show that Hyundai engaged in unreasonable sales discrimination in the allocation 
of vehicle inventory between 2010 and 2013 because Hyundai provided 
disproportionate discretionary allocations of inventory to World Car’s nearest 
competitor in San Antonio that were not justified by any material differences 
between the dealerships.“ 

29 
5549514

Contested Cases Briefing Notebook                               Volume 2 115



C. The Board should reject the ALJ’s recommendation because the ALJ 
misapplied Code Section 2301.478 — HMA’s treatment of World Car was not 
fair and was not in good faith as the Code requires. 

HMA violated Code Section 2301.478 because HMA did not act fairly and in good faith 
with World Car Hyundai in allocating vehicle inventory and in imposing sales requirementss 

HMA did not use its best efforts to provide inventory to World Car (and instead gave that 

inventory to World Car’s competitor) and required World Car to sell more vehicles than it had 

available to sell in order to avoid “material breach" of the franchise agreement. 

However, in Conclusion of Law #9 the ALJ stated that “World Car failed to meet its 

burden of proof to show that Hyundai violated its duty of good faith and fair dealing through 

allocations and sales efficiency because Hyundai calculated sales efficiency in the same manner 

for all dealers, and World Car chose not to participate in many of the programs that could have 

led to additional discretionary allocation.” PFD, at 27-28. According to the ALJ, “neither the 

allocation system nor the sales efficiency metric violate the provision of the Occupations Code 

that requires good faith and fair dealing.” PFD at 22 (emphasis added). 

The ALJ misapplied Section 2301.478 because HMA’s (l) discriminatory inventory 

allocations and (2) requirement that World Car Hyundai sell more cars than it was allocated 

show that HMA was not acting fairly or in good faith with World Car Hyundai. It was not the 

“allocation system” and the “sales efficiency metric” standing alone that were unfair, it was 

HMA’s application and use of discretionary allocations and sales efficiency with World Car that 

were unfair and not in good faith. 

5 “A duty of good faith and fair dealing requires parties to deal fairly with one another.” Humble 
Emergency Physicians, P.A. v. Mem’l Hermann Healthcare Sys., lnc., 0|-09-00587-CV, 2011 
WL 1584854, at *7 (Tex. App,—Houston [lst Dist.] Apr. 21, 2011, no pet.) (citing Bank One, 
967 S.W. 2d at 441); see also Tex. Bus. & Com. Code § l.20l (in commercial agreements under 
the UCC, defining good faith as “honesty in fact and the observance of reasonable commercial 
standards of fair dealing”). 
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HMA ignored World Car Hyundai’s multiple, repeated requests for additional inventory, 
instead favoring the Red McCombs dealerships with extra inventory at the same time as World 

Car’s requests. There were in fact enough cars to respond to World Car Hyundai’s repeated 

requests to buy more inventory from HMA, but HMA decided to provide those cars to Red 
McCombs Hyundai instead, even after the Red McCombs dealerships had already built up their 

inventory with Hetrick’s assistance, PTX 110, Ill, 126, 127. Indeed, rather than supply World 

Car Hyundai with inventory, Hetrick took the unique and outrageous step of soliciting World 

Car’s authorization for him to find a buyer for the World Car dealerships, only a few months 

after he started as Regional GM and without any indication that World Car was interested in 
selling. Tr. at 1086 (Hetrick). Hetrick admittedly chose Lt to provide additional inventory to 

World Car Hyundai to help it “break the cycle“ of lower inventory and lower sales. See, e.g., Tr. 

at 1102 (Hetrick). Hetrick did not abide by his promise to World Car that he would provide it 

with extra inventory upon completion of the showroom renovationino extra cars were provided 

as a result, PTX 72; Tr. at 496-97 (Willis). None of these actions constitute good faith or fair 

dealing. 

With respect to sales efficiency, HMA could have provided World Car with additional 
inventory (so that the dealerships had a chance to reach 100% sales efficiency) but HMA chose 
not to. Tr. at 1079, 1102 (Hetrick). HMA could have measured World Ca.r’s performance in any 
number ofdifferent ways, but HMA chose not to. PTX 67 at l0.E (pg. 9); see also Tr. at 426 
(Kiolbassa). By continuing to require World Car to sell more inventory than it received in order 

to avoid being in “material breach” of the franchise agreement, and by refiising to allocate 

additional inventory to give World Car Hyundai the m to be lOO% sales efficient, HMA did 
not act fairly and in good faith in its dealings with World Car. 
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Accordingly, World Car respectfully requests that the Board modify the PFD as follows: 

0 Modify Finding of Fact #53 to read: “Hyundai’s discretionary allocations to the San 
Antonio market between 2010 and 2013 were unfair, and Hyundai’s requirement that 
World Car meet l00% sales efficiency despite the dealerships’ known lack of inventory 
was also unfair.” 

I Modify Conclusion of Law # 9 to read: “World Car met its burden of proof to show that 
Hyundai violated its duty of good faith and fair dealing through discretionary allocations 
and through requiring World Car to meet 100% sales efficiency between 2010 and 
2013." 

V. Conclusion 

The ALJ did not properly apply the concepts of “required adherence,“ “unreasonable 

discrimination,” or “good faith and fair dealing” in this case. 1-lMA’s treatment of World Car 

Hyundai from 2010 to 2013 violated Sections 2301.467(a)(1), 2301.468(2), and 2301.478 of the 

Occupations Code. If the Board accepts the ALJ’s recommendation, then manufacturers and 

distributors will be able to treat Texas dealerships unfairly with impunity because (1) setting a 

high sales bar, (2) ensuring that the dealership cannot meet that sales bar by not providing the 

dealership with sufficient inventory, and then (3) claiming “material breach" of the franchise 

agreement when the dealership cannot meet the sales standard will be a perfectly legal business 

strategy that would allow manufacturers and distributors to extract unfair concessions from 

dealerships and/or seek to tem1inate their franchises. The Board should modify the ALJ’s 

Proposal for Decision as requested herein and sustain World Car Hyundai‘s complaint. 
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Respectfiilly submitted, 

DAN DOWNEY, P.C. 
By:/s/ Dan Downey 

Dan Downey 
State Bar No. 06085400 

1609 Shoal Creek B1vd., Suite #100 
Austin, Texas 78701 
Telephone: 512/477-4444 

SMYSER KAPLAN & VESELKA, LALIPV 
By: /s/ Lee L. Kaglan 

Lee L. Kaplan 
State Bar No, 11094400 
Jarocl R. Stewart 
State Bar No. 24066147 

700 Louisiana, Suite 2300 
Houston, Texas 77002 
Telephone: 713/221-2300 
Facsimile: 713/221-2320 

ATTORNEYS FOR COMPLAINANTS 

CERTIFICATE OF SERVICE 
I hereby certify that, on this 8th clay of April, 2016, a true and correct copy of the above 

and foregoing instrument has been served via email on all counsel of record. 

554953.4 

/s/Jarod R. Stewart 
Jarod R. Stewart
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TEXAS DEPARTMENT OF MOTOR VEHICLES 
MOTOR VEHICLE DIVISION 

NEW WORLD CAR NISSAN, INC., 
DBA WORLD CAR HYUNDAI, AND 
NEW WORLD CAR IMPORTS SAN 
ANTONIO, INC., DBA WORLD CAR 
HYUNDAI 

��� 

SOAH DOCKET NO. 608»l4-1208 LIC 
Complainants, MVD DOCKET NO. 14-0006 LIC 

HYUNDAI MOTOR AMERICA 
Respondent. 

HYUNDAI MOTOR AMERICA’S REPLY 
TO WORLD CAR HYUNDAI’S EXCEPTIONS TO PROPOSAL FOR DECISION 

TO THE BOARD OF THE TEXAS DEPARTMENT OF MOTOR VEHICLES: 
NOW COMES Respondent, Hyundai Motor America and submits its Reply to World Car 

Hyundai’s Exceptions to the Administrative Law Judge‘s Proposal for Decision. Hyundai Motor 

America uses the following abbreviations in this brief: 

“HMA“ Hyundai Motor America 
“RM” Red McCombs 
“WC” World Car Hyundai 

“PFD” Proposal for Decision 
“FOF” Finding of Fact 
“COL” Conclusion of Law 

“TX077” World Car Hyundai North 
“TX087” World Car Hyundai South 
“TX0l6” Red McCombs Superior 
“TXl 27” Red McCombs Northwest 

“DSSA” Dealer Sales and Service Agreement 

“RDR” Retail Delivery Report 
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b4 HMA’s service loaner program helped dealers increase 
formulaallocations.........................................................................l7 

3. WC actively reduced its inventory in 2009 and 2010, placing itself 
at a disadvantagc whcn demand for Hyundai products spikcd 
beginning in 2011 and vehicles became scarce 

a. WC pulled back on its inventory in 2009 
b. WC turned down vehicles in 2010, just prior to the time of 

short 
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c. The time of short supply 

44 WC did not establish that it lacked a “critical mass" of inventory 
and, in any event, its own actions determined its inventory 

5. RM received more discretionary allocations because it showed 
brand commitment that WC did not show 

Mr. Hetrick did not threaten to terminate both DSSAs if WC refused to 
sell the dealerships; rather he recommended a renewal of TX087’s DSSA 

HMA never required WC to be 100% sales efficient, and WC‘s 
dealerships have been repeatedly less than 100% efficient even when there 
was plenty of 

l. Sales efficiency is an objective measure of dealer perfomiance 
used throughout the 

2, HMA’s DSSAs with WC include no requirement that the 
dealerships be 100% sales efficient 

3. WC’s dealerships were less than 100% sales efticient even before 
the time of short supply and remained that way even when 
inventory was plentiful 

a. WC failed to reach 100% sales efficiency when there was 
sufficient inventory in 2009, 2014 and 2015 

4. HMA did not state that WC was in material breach of the contract 
because it failed to achieve 100% sales efficiency 

5. “Actual” sales efficiency is a misleading metric created by WC 
WC broke its 2003 promise to timely renovate its facilities at TX087, and 
when it finally renovated its facilities at TX077 in 2014, WC no longer 
neededextrainventory .... 

IV ARGUMENTS AND 
Judge Harvel correctly concluded that WC failed to meet its burden of 
proof to show that HMA required WC to adhere to an unreasonable sales 
standard in violation of Section 230l.467(a)(l) 

l. Section 230l.467(a)(l) prohibits requiring adherence to an 
unreasonable sales standard

3
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2. Sales efficiency is not an unreasonable standard.................. 

3, HMA did not “require” WC to be 100% sales efficient ~ in the 
parties‘ DSSAs or in 

a. There is no contractual requirement of 100% sales 

b. There is no other requirement of 100% sales efficiency......... 

c. The evidence WC cites does not support its argument 
4. The allocation system does not make the sales efficiency metric 

unreasonable 

a. WC has had poor sales efficiency even after the inventory 
shortage ended 

Judge Harvel correctly concluded that WC failed to meet its burden of 
proof to show that HMA unreasonably discriminated against WC, in 
allocating vehicles, in violation of Section 230l.468(2)(2003)...................... 

1, WC never pleaded a violation of the applicable statute ~ Section 
2301.468(2)(2003) .... 

2. Section 230l.468(2) (2003) is limited to “unreasonable 
discrimination” “in the sale of a motor vehicle” owned by a 
distributor and, thus, does not apply to allocations of vehicles .... 

3. There was no evidence of unreasonable discrimination, and there 
were legitimate business reasons for providing more discretionary 
allocations to 

Judge Harvel correctly concluded that WC failed to meet its burden of 
proof to show that HMA breached its duty of good faith and fair dealing in 
violation ofSection 2301.478 

l. WC applies the wrong standard 
2. HMA did not violate Section 230l.478(b) through allocations of 

discretionary vehicle 

34 HMA did not violatc Section 2301 .478(b) by using salcs cfficicncy 
as a dealer metric

4
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4. There is no evidence that HMA consciously engaged in any 
conduct for a dishonest, discriminatory or malicious purpose 

I. 

OVERVIEW ~ SUMMARY OF THE ARGUMENT 
Judge Harvel’s Proposal For Decision (“PFD”) is the culmination of her comprehensive 

review of the considerable evidence presented in this case. Over five days, Judge Harvel heard 

live testimony from ten witnesses (approximately l,2O0 pages of hearing transcript testimony). 

She also reviewed deposition testimony from seven witnesses as well as nearly 80 exhibits, 

submitted at the hearing,' comprising hundreds of pages of documents. Further, Judge Harvel 

considered over 240 pages of pre» and post-hearing briefing from the parties. From all of this 

evidence and briefing, Judge Harvel provided a thoroughly-reasoned PFD with detailed findings 

of fact and conclusions of law explaining precisely why WC failed to carry its burden of proof 
on its three claims under Section 2301 of the Occupations Code. The Board should accept and 

adopt Judge Harvel‘s proposal as its final decision in this matter. 

WC offers no new arguments with its exceptions, but simply re-urges its previous 

complaints that were not supported by the evidence. WC contends “this is a case of first 

impression” , but that is not true. Nor will adopting the ALJ’s recommendations lead to 

widespread upheaval of manufacturer/dealer contractual relationships, as WC claims. WC’s 

Exceptions at 2-3. And while it contends Judge Harvel misapplied the statutes at issue, that 

allegation is completely misplaced. WC really just disagrees with the ALJ‘s reading of the 
evidence and has not demonstrated any basis for modifying Judge Harvel’s findings of fact or 

conclusions oflaw. 

' In addition, the parties agreed to pre»admit into the record more than 250 additional exhibits. 
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First, with respect to WC‘s claim that HMA violated Section 2301.467, by requiring 
“unreasonable adherence” to sales efficiency as a metric of dealer performance, sales efficiency 

is not an unreasonable standard. Administrative agencies across the country, including this 

Board, have recognized sales efficiency as a reasonable standard for measuring a dealer’s sales 

performance. Regardless, HMA never required WC to be 100% sales efficient. HMA’s DSSAs 
with WC contain no provision requiring a dealer to be 100% sales efficient. Nor did HMA 
require 100% sales efficiency in practice. HMA did not tenninate, nor threaten to terminate, 
WC’s DSSAs because of low sales efficiency. ln fact, HMA continued to provide WC with 
inventory and advertising support even though neither of WC’s dealerships has been 100% sales 

efficient since 2009. Moreover, WC continued to be less than 100% efficient even when it 

admittedly had all the inventory it needed. WC continues to complain that l-lMA’s regional 
manager required dealers to be 100% sales efficient in order to receive discretionary allocations, 

but the testimony shows this is not true and evidence proved these allegations to be groundless. 

WC continues to have a distorted view of the world, and instead of playing by the same rules as 
all other Hyundai dealers, WC wants the Board to require HMA to use a different standard for 
measuring WC’s sales perfomwance. 

Second, WC claims HMA violated Section 2301.468 of the Occupations Code by 

committing “unreasonable discrimination” in allocating discretionary vehicles to WC. 

Discretionary vehicle allocations comprise no more than 15% of vehicle allocations to a dealer. 

WC’s unreasonable discrimination claim also fails. WC never pleaded a claim for “unreasonable 
discrimination” under this statute (although they want the Board to overlook that pleading error). 

Instead, WC asserted a claim for “unfair and inequitable treatment" under a later version of 
Section 2301.468 that does not apply to this case. But even ifWC had asserted a claim under the 
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correct statute, it only prohibits discrimination “in the sale of motor vehicles" by a distributor; it 

does not prohibit discrimination with respect to allocations. Judge Harvel gave WC the benefit 
of the doubt and reviewed WC‘s claim as if: (1) it had pleaded the correct statute; and (2) it 

applied to claims concerning allocations. Judge Harvel reviewed the evidence and correctly 

concluded there was no unreasonable discrimination because there were legitimate reasons for 

HMA to provide more discretionary allocations to those dealers who demonstrated extra 

commitment to the Hyundai brand. This includes dealers who became exclusive Hyundai 

dealers, renovated their facilities, took on a new Hyundai vehicle line, and utilized HMA‘s 

service loaner program. WC did none of those things, as the evidence clearly showed. 
WC essentially wants the Board to adopt a mle that competing dealers in the same 

market, who sell the same brand of vehicle, must get exactly the same number of vehicles from 

the distributor regardless of Whether one dealership is selling more vehicles than another 

similarly-situated dealer. The Legislature did not abandon free-market capitalism in adopting 

Section 2301 of the Occupations Code. The Legislature does not require distributors to provide 

competing dealers with the same amount of vehicles. Were the Board to effectively create such 

an extra—legislative requirement for vehicle allocations, it would be inundated With claims from 

dealers every time a cross-town competitor received more allocations. 

Finally, WC’s claim under Section 2301.478, for breach ofthe duty of good faith and fair 

dealing, merely repackages its other statutory claims and, therefore, fails for the same reasons. 

The Board has adopted a rigorous standard for such claims. Judge Harvel gave WC the benefit 
of the doubt again and considered WC‘s claim under a more relaxed standard than WC 
advocated. However, even under that more lenient standard, Judge Harvel correctly concluded 

that WC clearly still failed to meet its burden ofproof. 
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For the reasons set forth below, the Board should overrule all 0fWC‘s exceptions to 

Judge Harvel’s PFD, and the Board should adopt the PFD as its final decision in this matter. 

II. 

LEGAL STANDARDS 
A. The standard of review. 

The Board’s authority to review decisions by an Administrative Law Judge is established 

by Section 2001.058 of the Govemment Code which states: 

(e) A state agency may change a finding of fact or conclusion of law 
made by the administrative law judge, or may vacate or modify an 
order issued by the administrative judge, only if the agency 
detemiines: 

(1) that the administrative law judge did not properly apply or 
interpret applicable law, agency rules, written policies 
provided under Subsection (c), or prior administrative 
decisions; 

(2) that a prior administrative decision on which the 
administrative law judge relied is incorrect or should be 
changed; or 

(3) that a technical error in a finding of fact should he changed. 

The agency shall state in writing the specific reason and legal basis 
for a change made under this subsection. 

TEX. G0v’T CODE § Z00l.058(e). WC only invokes sub-section (l) with its Exceptions. 
If an agency changes an ALJ’s finding of fact or conclusion of law, then “it is required to 

explain with particularity its specific reason and legal basis for each change made. The agency 

must ‘articulatc a rational conncction bctwccn an underlying agcncy policy and thc altcrcd 

finding of fact or conclusion of law. Sanchez v. Texas State Bd. of Med. Examiners, 229 

S.W.3d 498, 515-16 (Tcx. App.~Austin 2007, no pct); Levy v. Texas State Bd. of Med. 

#148669 8

Contested Cases Briefing Notebook                               Volume 2 148



Exam ’ 

rs, 966 S.W.2d 813, 815 (Tex. App.~Austin 1998, no pet). The term “legal basis" refers 

to the source from which the policy is derived. Id. 

B. The applicable statutes. 

WC asserts claims against HMA under Sections 2301.467, .468 and .478. HMA briefly 
recites those statutes here and discusses them in detail in Section IV. 

1. Section 2301.467 — Adherence to unreasonable sales or service standards. 

Section 2301 .467(a) states: 

(a) Notwithstanding the terms of any franchise, a manufacturer, 
distributor, or representative may not: 

(1) require adherence to unreasonable sales or service 
standards; 

Tl-LX.OCC.COD1-L § 2301.467(a)(1). 

2. Section 2301.468 — WC only pleaded a claim under the inapplicable 2011 
version of this statute. 

WC contends that HMA violated Section 2301.468‘s prohibition on discrimination 

among dealers and cites the 2003 version of the statute. WC’s Exceptions at 5-6. This statute, 

titled “Discrimination among Dealers or Franchisees” states: 

A manufacturer, distributor, or representative may not: (1) 
notwithstanding the terms of any franchise, directly or indirectly 
discriminate against a franchised dealer or otherwise treat franchised 
dealers differently as a result of a formula or other computation or process 
intended to gauge the performance of a dealership; or (2) discriminate 
unreasonably between or among franchisees in the sale of a motor vehicle 
owned by the manufacturer or distributor. 

TEX. OCC. CODE § 2301.468 (2003). However, this is not the version of the statute that WC 
pleaded or argued at the hearing. WC actually pleaded that HMA violated the 2011 version of 
the statute. See WC’s Second Amended Complaint, 11 36 (alleging unfair and inequitable 

conduct). That statute, titled “Inequitable Treatment of Dealers or Franchisees” states: 
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Notwithstanding the terms of a franchise, a manufacturer, distributor, or 
representative may not treat franchised dealers of the same line-make 
differently as a result of the application of a fonnula or other computation 
or process intended to gauge the perfonnance of a dealership or otherwise 
enforce standards or guidelines applicable to its franchised dealers in the 
sale of motor vehicles if, in the application of the standards or guidelines, 
the franchised dealers are treated unfairly or inequitably in the sale of a 
motor vehicle owned by the manufacturer or distributor. 

TEX. OCC. CODE § 2301.468 (2011). The 2011 version of the statute that WC pleaded applies 
only to agreements entered into or renewed on or after the effective date of the amendment ~ 

September 1, 2011. See 2011 Tex. Sess. Law Serv. Ch. 137 (SB. 529), § 16. The DSSAs for 

both of WC’s dealerships (TX077 and TX087) were executed prior to 2011 (DTX28; DTX30) 

and, thus, the 201 1 statute alleged by WC is inapplicable. 
3. Section 2301.478(b) — Duty of good faith and fair dealing. 

Section 2301.478(b) states: 

Each party to a franchise owes to the other party a duty of good faith and 
fair dealing that is actionable in tort. 

TEX. Occ. C0135 § 2301.478(b). 

III. 
FACTUAL BACKGROUND 

A. HMA fairly allocates vehicle inventory to its dealers. 
To respond to WC’s exceptions regarding allocations, it is necessary to first explain 

1-lMA’s vehicle allocation system and the steps dealers can take to improve allocations. WC’s 

complaints concern only a small component of the allocation system, discretionary allocations. 

And the evidence demonstrates that WC “pulled back on inventory (i.e., actively reduced its 
allocations beginning in 2009), and failed to take actions — available to all dealers — to improve 

allocations, while other dealers in the San Antonio area actively engaged in efforts to enhance 

the Hyundai brand, resulting in more discretionary allocations. 
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1. HMA’s vehicle allocation system. 
HMA‘s system for allocating vehicles to its hundreds of dealers consists of: (l) formula 

(or “system“) allocations; (Z) discretionary allocations; and (3) manual allocations. PFD at 5, 23 

(FOF #8). Fonnula allocations make up a minimum of 85% of the vehicles allocated, with the 

other 15% distributed through discretionary allocations by the regional general managers. 

TR760; PFD at 5, 23 (FOF #9). Formula allocations can compromise up to 100% of an 

allocation if the regional general manager chooses to place discretionary allocations through the 

fonnula allocation process or if the fomiula allocation uses all available vehicles in times of 

short supply. TR760; TR835. Manual allocations involve vehicles that were originally allocated 

by the allocation formula, but that were subsequently reallocated because the dealer to whom the 

vehicles were first allocated declined to purchase them or changes were made to accessories 

installed on the vehicles. TRl I03-04; TRl 146; TR685. 

a. Formula allocations. 

HMA uses a “balanced days’ supply system” for its fomwula allocations. TR824-25; PFD 
at 5. The same fonnula is used for all Hyundai dealers and is similar to that used by other 

automobile manufacturers. TR708; TRI 155; PFD at 5. HMA used the same system from 2006 
to Z009 (when WC was not complaining about allocations) as it did from 2010 to 2013 (when 
WC did complain about its allocations). TR820—2l; PFD at 5. 

Under HMA’s balanced days’ supply algorithm, vehicles are offered to dealers based 

upon cach dcalcr’s invcntory and thc avcragc numbcr of vchiclcs sold by thc dcalcr ovcr thc 

previous 90 days. PFD at 5, 23 (FOF #10). The system operates as a “poker chip method,” 

allocating vchiclcs, onc at a timc, to thc dcalcr in the rcgion with thc lowcst days’ supply for 

each respective model. TR8l9. Thus, for example, if vehicles were allocated between two 
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dealers, one with a 30-day supply and the other with a 60-day supply, the system would allocate 

one vehicle at a time to increase the days‘ supply rate of the first dealer until it reached the same 

rate as the second dealer or the system ran out of vehicles. TR824-25. The balanced days‘ 

supply system is not a pure “tum and eam” system because the latter considers only the number 

of vehicles sold and reported by each dealer, while the former also compares dealers‘ available 

inventories (both “on the lot” and in the supply pipeline).2 TR825. The allocation system runs 

automatically and dealers cannot be excluded from the allocation formula. TR820. Sales 

efficiency, discussed below, is not a component of the fomwula allocation system. TR7| 1-12, 

There is no evidence that: (1) WC dealerships were not offered the vehicles they eamed 
under the allocation fomwula; or (2) the allocation f()l'lTlLllfl did not Work as designed; namely, by 

balancing the days’ supply of HMA‘s dealers. In fact, WC’s own expert ~ Joseph Roesner ~ 

admitted that the WC dealerships’ days’ supply was either equivalent to or exceeded the days’ 
supply of the RM dealerships. PTXIO9, (Tab Z4, page 6); TR829. The actual days’ supply 

figures from Mr. Roesner’s report are summarized below: 

Z The "pipeline" refers to vehicles that have already been allocated to a dealer but that have not yet amved at the 
dcalcrship. TRI 147. 
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Days’ Supply Based on Dealer Stock 
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Source: PTX109, Tab 24, pages l-3 

8/4/Z0ll I2/ill Oll 

HMA’s formula did exactly what it was designed to do ~ allocate vehicles so that dealers 

in the region have roughly the same days’ supply‘ Moreover, WC’s days’ supply was equivalent 

to, or in the case of TX087 in 2012 and Z013 exceeded, the total days‘ supply of the RM 
dealerships? In short, the HMA system provided WC with cars to sell, but WC was not selling 
them. 

b. Discretionary allocations. 

The use of discretionary vehicle allocations is common in the industry and, as WC"s 

expert admitted, “makes sense.” TR760. Having a discretionary allocation pool of vehicles 

3 The components ofHMA’s allocation system depend upon regional, not district or local, metrics or comparisons. 
Thus, while WC may focus on the RM dealerships, such comparisons are not relevant to the way the HMA system 
works or is designed to work. That system involves comparisons and competition among all HMA dealers in a 
multi—statc region. The evidence shows that I-IMA’s allocation system worked fairly and as intended. 
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provides flexibility so that HMA’s regional management may distribute up to 15% of allocations 

for events and circumstances that the fonnula does not and cannot consider. PFD at 24 (FOP 

#11). This percentage can be reduced in times of short supply. TR840-41. Discretionary 

allocations can, for example, be provided for facility renovations, grand Openings, for a dealer’s 

decision to devote a facility exclusively to Hyundai or for a dealer’s agreement to sell HMA’s 

luxury vehicle, the Equus. TRl060—6l, T111080. 

HMA’s expert, John Frith, summarized, on a percentage basis, how discretionary 

allocations were distributed among dealers in WC’s district from 2010 to 2013, DTX128 - 

DTXl3l. The data shows that both TX077 and TX087 typically received discretionary 

allocations. In some years, WC received a greater percentage of discretionary allocations than 
other dealers in the same district (DTX1Z8); in other years less (DTXI3 1); and sometimes they 

Were in the middle of the group (DTXl28), In 2013, availability of vehicles through formula 

allocations was greatly improved, so discretionary allocations were way down across the board, 

and TX087 received no discretionary allocations. DTX131. 

When comparing discretionary allocations to total allocations on a percentage basis, from 

2008 to 2013, the data shows that the percentages between WC and RM ofien favored WC or 
were similar to RM. 

Percentage of Discretionary Allocations from GM Pool 
Compared to Total Allocations 

TX016 
| 

TX127 
l 

TX077 TX087 
2008 2% 3% 

l 

15% 19% 
2009 2% 3% 0 11% 
2010 6% 14% 3% 4% 
2011 16% 14% 12% 12% 
2012 13% 15% 13% 3% 
2013 1% 1% 1% 0% 

Source: DTX9947 

���� 

4 See PFD at 6. 
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c. Manual allocations. 

Generally speaking, “manual allocations” consist of all allocations that do not come 

through system allocations. Manual allocations can include the subset of discretionary 

allocations in some cases, but there are manual allocations separate and apart from discretionary 

allocations. These include “turn downs" (vehicles allocated to a dealer via the formula, but 

rejected and tumed back to the region) and vehicles that have been re-customized or modified at 

the po1t for some reason. TR1103-04; TR1146; TR685; PFD at 6, 24 (FOF #12). 

As with discretionary allocations, manual allocations to WC, as a percentage of total 

allocations, were typically comparable to RM from 2009 to 2013. 

Percentage of Manual Allocations 
Compared to Total Allocations 

TX016 
1 

TX127 
1 

TX077 TX087 
2008 13% 17% 42% 43% 
2009 22% 31% 17% 24% 
2010 5% 1.4% 3% 1,4% 
2011 32% 28% 34% 24% 
2012 27% 32% 25% 20% 
2013 10% 11% 15% 32% 

Source: DTX99 

The same is true when looking at manual and discretionary allocations combined. WC s 

percentages were usually on a par with RM. 

Percentage of Manual & Discretionary Allocations 

2008 2009 
Compared to Total Allocations 

| | 

2010 
1 

2011 2012 2013 
RM - TX0l6 15% 24% " 48% 40% 11% 
RM - TX127 20% 34% 

���� 

" 42% 47% 12% 
WC — TX077 57% 22% 6% 46% 38% 16% 
WC-TX087 

| 

62% 35% 0 5°/ 24°/ 

�������� 

32% 
Source: DTX99 & DTX99A 
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WC complains about discretionary allocations. WC‘s Exceptions at Z, ll, 20 and Z5. 

WC does not complain about the fonnula used to allocate at least 85% of all inventory. Id,; PFD 

at 7. 

2. WC could have taken steps to increase it system allocations. 
WC could have taken ~ but failed to take ~ steps that would have generated increased 

vehicle allocations. 

a. Prompt reporting of deliveries is important. 

WC’s decision to not report (or “RDR”) a vehicle when it has a signed contract, as 

authorized by HMA, has potentially significant consequences because WC‘s reporting process 

typically takes 3 to 5 days to complete, TRl04—05 (Zabihian), But such delay in reponing a sale 

can be detrimental to formula allocations. An RDR ta.kes a vehicle out of inventory and reduces 
the dealers’ days’ supply. The more reported sales, the lower the dealers’ days’ supply and the 

greater opportunity for allocations when an allocation period opens. See TR8l9-25 (Ms. Bryant 

explaining fonnula allocation system). TR525—26 (Willis); see TR925 (HMA’s regional general 

manager Tom Herrick explaining the importance of prompt RDRing to allocation system).5 

Because dealers do not know the precise allocation open date, TR963 (Herrick), it is important to 

promptly report sales, so as to maximize potential allocations. HMA repeatedly encouraged WC 
to speed up its reporting, See TR24l-42 (Mr, Zabihian admitting that HMA encouraged WC, for 
a long time, to speed up its RDR process); see PTXl5, PTXI7 (dealer contact reports advising 
WC to speed up its salcs reporting), Prompt rcporting of all dcliverics not only helps with 

allocations; it is also contractually required. PTXI (DSSA Standard Provisions, 1] l4(B)(l)). 

5 Moreover, I-lMA’s regions compete for allocations. TR774. Thus, prompt reporting helps regions obtain more 
allocations for their dcalcrs. 
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b. HMA’s service loaner program helped dealers increase formula 
allocations. 

Servicing vehicles is an imponant part of l—lMA’s business. HMA wants its customers to 
be taken care of when their vehicles are being serviced by its dealers, including having access to 

service loaners. HMA wants those loaners to be new Hyundais because customers driving new 
Hyundais as loaners may like and buy them. TR947; TRl 184. HMA offers incentives to dealers 
through its service loaner program to achieve these goals. A participating dealer is allowed to 
RDR vehicles placed into the program, thus reducing its inventory and its days’ supply. See 

TR248 (Mr. Zabihian stating program helps with allocations); TR748-49 (Mr. Roesner stating 

the loaner program is a way for dealers to increase sales in times of short supply); TRl2l5; PFD 

at 25 (FOF #34). In addition, HMA also provided a monetary incentive to dealers — typically 
$750 for each vehicle put into the program. TR747. 

l—lMA‘s service loaner program is voluntary. TR74S. WC never participated in t_he 

program, choosing instead to participate in Nissan‘s program. TR247; TR267; TR746; TR947; 

PFD at 25 (FOF #29). Thus, when a Hyundai customer takes his or her vehicle to WC for 
service, he/she gets a Nissan service loaner. TR246; TR377; TR746; TR948. The evidence 

showed WC knew about the service loaner program, how it worked, and the benefits it provided 
dealers ~ WC just chose to favor Nissan over Hyundai. RM, however, panicipated in the 

Hyundai service loaner program. TR745; TR947; PFD at 25 (FOP #37). 

HMA’s service loaner program was available to all dealers and provided a mechanism to 

help increase formula allocations. PFD at 25 (FOF #35). To justify its decision not to 

participate in the program, WC insinuated that it was improper to RDR a service loaner because 
it starts a vehicle’s warranty period. Thus, the ultimate buyer for the vehicle will not get a full 

warranty. TR383 (Zabihian); TR534-535 (Willis). Although this is a “red herring” issue at best, 
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WC offered no evidence that any Hyundai customer who purchased a service loaner vehicle 
complained about receiving a shorter warranty or even complained of not being told about 

getting a shorter warranty. Moreover, as Mr. Hetrick explained, if the vehicle‘s warranty had 

started prior to sale, then the dealer could sell the vehicle for less and the customer would get a 

good deal. TR972-73; see TRl2l6-17 (Mr. Frith explaining that if vehicles had shorter warranty 

from use as service loaners, then that would be basis for a discount). 

WC could have increased its formula allocations by timely RDRing sales and 

participating in Hyundai’s vehicle loaner program, but it chose differently. PFD at 31, 25 (FOF 

#27). With 20/20 hindsight, WC now realizes that its poor decisions negatively impacted its 
ability to receive both discretionary and fomqula allocations, and it seeks to blame HMA. The 

evidence did not support WC’s allegations as Judge Harvel correctly ruled. 

3. WC actively reduced its inventory in 2009 and 2010, placing itself at a 
disadvantage when demand for Hyundai products spiked beginning in 2011 
and vehicles became scarce. 

a. WC pulled back on its inventory in 2009. 
The recession hit in 2008, and all automobile dealers had to decide if they would continue 

buying inventory at the same rate or cut back to save costs. In 2009, WC chose the latter as its 
dealer principal, Ahmad “Nader” Zabihian, confirmed: 

Q. . 4 . But for whatever reason, you pulled back on your Hyundai 
inventory, didn‘t you? 

A. l did ~ I did not pull out in a scnsc to gct it to the lcvcl it cut to, but 
it seems that way, yes. 

Q. But you told me that in your deposition. You told me that you 
pulled back on your inventory in 2008 and 2009. 

A. We may have, yes. 
>u<>o< 

Q. l bclicvc it’s on Page 34 [ofthc dcposition]. Havc you found Page 
34? 

#148669 l 8

Contested Cases Briefing Notebook                               Volume 2 158



A. Yes, sir. 

Q. If you look at answer that you gave me, it started on Line l2. Just 
take a look at it and you can tell me whether or not you told me 
under oath earlier this year that you pulled back on inventory in 
2008 and 2009. 

A. It says yes. But on your ~ according to 2008, what you just 
showed me, the numbers actually increased. I had a lot of 
inventory. So what I said and also conflicts the report you just 
showed me. In 2009 I did 

TR223—24 (emphasis added); see also TR723-24 (Mr. Roesner agreeing that WC pulled back 
inventory because of poor economy). WC pulled back inventory at both TX077 and TX087. 

Q. All right. So 2009 was ~ that was the bottom, right? 
A. Yes, sir. 

Q. Because you pulled back in your inventory? 
A. Not for the North store. Oh, for — yes. For — for North store for 

2008. We are looking 2009. Yes, I pulled ~ yes. I’m sorry. 
TR228; PFD at I4, 24 (FOF #20). In comparison, Mr. Zabihian admitted that both RM 
dealerships kept up the same level of inventory during this time. TR228. Sales for 2009 also 

confim1 this fact, as both RM stores remained about the same as 2008, while both WC stores 
significantly decreased sales. 

Annual Sales for Red McCombs 
and World Car Dealerships 

2008-2010 
TX0l6 TX127 

l 

TX077 TX087 

���������������������������������������������������������������������������������

2 
20 
20 

Source: DTX24 

The effect of WC’s decision was two-fold. First, pulling back on inventory contributed 

to its substantial sales drop in 2009, as Mr. Roesner conceded. TR723-24. Second, as HMA’s 

Dee Dee Bryant explained, if a dealer chooses to reduce its inventory, it becomes harder to 

obtain future allocations under the system unless the dealer sells at an extremely high rate. 
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Q. Tell us what is the etfect, from the allocation system perspective, 
What does the allocation system do in response to somebody who 
says, Hey, you know, I really don’t want so much inventory 
anymore? 

A. So if a dealer makes a conscious effort to pull back on inventory, 
meaning they’re tuming down cars, they can do one of two things. 
They can let their travel rate trickle away, also, and the allocation 
will respond to that scenario by offerings dwindling over time also. 
If a dealer says, I’m going pull back on inventory just to stay lean 
but l’m still going to maintain my travel rate in relation to other 
dealers in the region, or I’m going to increase it, that at least forces 
the allocation to continue to see you as a dealer that needs 
replenishment. 

So unless you’re keeping that sales pace extremely high, you 
ultimately will not get offered cars eventually. 

*=n< 

Q. And what if someone does that for I8 months or more, like World 
Car did? 

A. Yeah, it could -- it can be devastating to a dealer Where it’s very 
difficult to »- to get back on track. And the allocation system, as 
many have said, it uses 90 days of historical sales. So to fight to 
get the allocation to respond to 18 months of a certain pattem is -- 
is very, very difficult to do. It takes awhile. 

TR826—27. 

b. WC turned down vehicles in 2010, just prior to the time of short 
supply. 

After pulling back on inventory in 2009, WC continued that trend in the first half of 
2010. Just prior to the beginning of the inventory shonage period, both WC dealerships tumed 
down high percentages of vehicles offered by HMA. In the first six months of 2010, TXO77 

tumed down 173 of 423 vehicles offered by HMA ~ approximately 41% of the offered vehicles. 
DTX47. Similarly, TXO87 turned down 32 of 100 vehicles offered in the same period or 32%. 

Id. Mr. Zabihian acknowledged that WC tumed down lots of vehicles in the first half of 2010, 
but could not explain why. TR23l. Thus, in the span of 18 months, WC pulled back on its 

inventory, decreased sales, turned down large amounts of vehicles, and then an unprecedented 
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shortage of Hyundai vehicles began in the United States. Again, poor business decisions by WC 
led to predictable results. 

c. The time of short supply. 

It is undisputed that there was a shortage of Hyundai vehicles from the second half of 

2010 through mid-2013. TR286; TR474; TR572; TR74l; TR954; PFD at 4, 26 (FOF #41). The 

shortage was a result of increased demand for Hyundai vehicles and reduced demand and supply 

of competing products from Japan due to multiple factors, including the 2011 tsunami in Japan. 

TR956, PTX120, D. Zuchowski Dep., p. 29-30. As a result, for about two years, HMA did not 
have enough inventory to satisfy its dealers, all of whom wanted more inventory. Id. at 82, 169. 

While industry custom is to have a 60—days’ supply of vehicles (TR742; TR1153), inventory 

levels were much tighter during this period. For example, in 2012, TX127 and TX077 had 

between 38- and 40-days’ supply of vehicles, while slow-selling TX087 had a 76-days’ supply 

(effectively twice the inventory of the others). TRl151-52 (Mr. Roesner discussing PTX109, 

Tab 24). 

WC put itself in a position where it would receive far fewer allocations, and then the 
problem was compounded by a vehicle shortage everyone agrees affected all of HMA’s dealers. 

4. WC did not establish that it lacked a “critical mass” of inventory and, in any 
event, its own actions determined its inventory. 

WC contends that it needed a “critical mass" of inventory to succeed. WC‘s Exceptions 
at 6. But the facts demonstrate that: (1) WC was selling its inventory at a much slower rate than 
other dealers and was, therefore, earning fewer vehicles under the allocation system; (2) WC had 
unreasonable expectations about the level of inventory it should have received from HMA; and 

(3) WC’s decision to pull back on inventory in 2009, its decision to reject hundreds of vehicles 
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offered to it by HMA in 2010, its failure to promptly RDR vehicles, and its refusal to participate 
in l-lMA’s service loaner program contributed to the inventory levels about which it complains. 

Under HMA’s “balanced days’ supply" allocation system, a dealer eams vehicles based 

on its current inventory levels and the average number of vehicles it sold over the previous 90 

days. See Section III(A)(l)(a), supra. WC was selling (i.e., “ruming“) its inventory at a slower 
rate than RM in 2010-2012. When asked to explain WC’s poor tum rate, Mr. Zabihian could 

only say, “I don‘t know." TR276. 

Average 0‘ DAYS TO RETAIL FROM RECEIPT 
YEAR DLR Total 

Z010 TX016 75.15 
TXO77 78.31 
TXO87 100.2 1 

TX 12 7 69. 74 
Z010 Total 80.85 

Z011 TXD16 35.46 
TX077 47.64 
TX087 49.71 
TXIZ7 40.37 

1o11n-mi _ 42.30 
2012 TXO16 35.95 

TXO77 43.41 
TXO87 68.10 
TX127 49.43 

2012 Total 19.25 

Source DTX56, DTX56A 

RM was selling its inventory faster than WC, improving its formula allocations, and 

eaming more inventory than WC. WC’s failure to tum its inventory faster dictated its inventory 

levels. WC had the appropriate amount of inventory based on its actual inventory levels and 
sales history. 

Additionally, WC had imrealistic expectations about the amount of inventory it should 
have rcccivcd from HMA. In its post-hearing bricf, WC argued that HMA should have offcrcd it 
as many of the “96 different Hyundai vehicle configurations in order to offer choice and 
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selection to consumers and to keep its sales rate constant or growing." WC‘s Post Hearing Brief 

at 6. ll goes on to state, for example, that in July 2010 “World Car Hyundai South management 

believed that the dealership could sell 40 cars a month with a 150 car inventory, but it could not 

sell 40 Cars per month with only 68 cars available.” Id, at 7-8. But a monthly sales rate of 40 

vehicles based on 150-vehicle inventory would be a 112-day supply of vehicles.“ WC‘s own 

expert testified that a typical dealer would “like to have” a 60-day supply of vehicles. TR742 

(Roesner). Arguing that HMA should have provided WC with a 112-day supply of vehicles is 
unreasonable. Moreover, in the above example, WC had 68 vehicles in inventory, which would 
be a 51-day supply based on 40 sales per month.7 While WC complains that it did not have a 

“critical mass” of inventory, the reality is that WC was demanding levels of inventory in excess 
of what it needed or had earned based on its performance. 

Finally, assuming a “critical mass” of inventory is required to reach “cei1ain” sales levels, 

the evidence showed that WC had that inventory in 2008 but gave it away when it pulled back on 
its inventory in 2009, 

In Z008, WC sold more vehicles than RM, and both TX077 and TX087 were well above 
100% sales efficiency for the year. TR] 174; PTX3; PTX4. In 2009, however, WC deliberately 
pulled back on its inventory. TR223-24; TR2Z8; TR723-24. WC had plenty of inventory but 
deliberately chose to shift focus away from Hyundai in 2009, making it more difficult to generate 

new inventory under the fonnula in subsequent years. TR826-27 (Bryant). 

6 Days‘ supply is calculated by dividing a dealer's inventory by its daily sales rate, A dealer selling 40 cars per 
month has a daily sales rate of I 33 vehicles (40/30 I 1,33), lfthe dealer had 150 vehicles in inventory that would 
be =1 112-day supply (150/13 -11202). 
7 68 vchiclcs/1.33 daily sales ratc = 51.1-day supply‘ 
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5. RM received more discretionary allocations because it showed brand 
commitment that WC did not show. 

WC contends it did not receive the same amount of discretionary allocations as RM and 
that the “boost” of inventory RM received allowed it to build up its inventory and sales. WC’s 
Exceptions at 9-10. There are legitimate business reasons for having discretionary allocations, as 

WC’s expen admitted. TR760 (Roesner). During the time of shortage, Mr. Hetrick focused the 

bulk of his discretionary allocations on those dealers that were committed to the brand as shown 

by renovating facilities, becoming exclusive Hyundai dealers or taking on the Equus luxury line. 

TR1136»37; see PTXl20; D. Zuchowski Dep., pp. 76-77 (stating additional allocations given 

when dealers show brand commitment with new locations, new facilities, and new management); 

id. at 177 (discussing ways dealers show brand commitment). RM demonstrated brand 

commitment during this period in several respects. Id. at 167. 

RM spent $750,000 on renovations in 2012 at TX127. DTX203 (p. 110774). RM also 
stafied renovations of its facilities at TX016, at the cost of $1.8 million in 2011, and completed 

construction in 2012. DTX177 (p. 109983). In addition, RM took on the Equus line, and 

TX016 became an exclusive Hyundai dealership. TR1050-61; PFD at 24-25 (FOF #22, 24-26).“ 

In comparison, WC acquired TX087 when it was “dualed” with the Kia franchise in 2002/2003. 
PFD at 24, (FOF #23). Although WC proposed a new, exclusive facility for TX087 to HMA’s 
regional management as early at 2003, TX087 was still at the same, old facility twelve years 

later. TR353; TR878. 

As for TXO77, in 2001 WC relocated the dealership operations to the same location as 
WC’s existing Nissan dealership. TR596. Jim Willis, general manager of TX077, admitted that 

K Mr. Hetnck testitled that it was RM’s installation ofthe Equus showroom kit at TX0l27 and TX0l6’s decision to 
become an exclusive dealership, in the second half of 2010, that prompted him to provide the additional 
discretionary allocations to RM about which WC complains. Compare WC’s Exceptions at 9—l0 with TRl050, 
105455, 1076. 
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by Z010 TX077’s sales were being affected by its poor facilities. TR595-96. Messrs. Zabihian, 

Hetrick and David Zuchowski, HMA’s president and CEO, discussed the possibility of a new 

facility to be constructed for TX077 in September 2010. TRl4l-43. However, WC dragged its 
feet. See DTX98A-980 (emails discussing the plans for new facility from December 2011 to 

July 2014). WC insisted on receiving financial assistance from HMA before construction of the 
facilities commenced, contrary to HMA’s policy. Compare TRI 82, TRZI6 with TR94l-42. WC 
did not begin construction of the new dealership facilities until October 2013, however, and the 

facilities were only completed in October or November of 2014. TR3l5; PFD at 25 (FOF #28). 

By that time, however, the supply shortage was over, and TX077 had sufficient inventory. 

WC simply did not demonstrate brand commitment during the inventory shortage like 
RM did, as summarized below, that resulted in additional discretionary allocations. 

BRAND COMMITMENT 
Red McCombs 

l 

World Car 
TX0l6 » Became Exclusive Hyundai TX087 ~ Not exclusive Hyundai 
dealer (2010) dealer (dual with Kia) 
TXl27 ~ Exclusive Hyundai dealer TX077 ~ Exclusive Hyundai dealer 
prior to 2010 prior to 2010 
Maintained/increased sales 2009 Decreased sales 2009 
TXl27 - Took on Equus Line that 
required facility upgrade 
TX0l6 - Renovated facility (201 1- TX077 - Didn’t renovate until 2014 
2012) (after lawsuit filcd) 

TXl27 - Renovated facility (201 1- TX087 - No renovation 
2012) 
Participated in Hyundai’s scrvicc Participated in Nissan’s scrvicc 
loaner program loaner program (but not Hyundai"s) 
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B. Mr. Hetrick did not threaten to terminate both DSSAs if WC refused to sell the 
dealerships; rather he recommended a renewal of TX087’s DSSA. 

WC contends that HMA‘s general manager proposed finding a buyer for WC‘s 

dealerships, in late 2010, in an attempt to get rid of WC and build a network of Hyundai dealers 
with other Hyundai dealers. WC’s Exceptions at 13-15. Citing to his deposition, WC says Mr. 
Hetrick “told World Car’s representatives that if they did not sell their dealership, he would 

attempt to have their franchises terminated.“ Id. at 13. This is patently false. Mr. Hetrick stated 

the exact opposite at his deposition. 

Q. Did you tell World Car that if they didn’t sign the authorization to 
sell their dealership, that you’d terminate them? 

A. Definitely not. 

PTX117, T, Hetriek Dep., p. 77 (emphasis added). Mr, Hetrick never threatened to terminate 

WC‘s DSSAs if they refused to sell. WC chose not to sell its dealerships and, five years later, it 
still has them, 

Rather than attempt to terminate WC‘s DSSAs, in late Z010 Mr. Hetrick sought to help 

WC, In September 2010, Mr, Hetrick recommended HMA renew WC’s TX087 DSSA “based 
on its longevity with Hyundai" and despite its below average sales efficieney. DTX4l; TR26l- 

62; PTX29. Moreover, at its request, Mr. Hetriek gave WC $30,000 in uneamed eo-op 

advertising to WC in Q4 ofZ0l0. DTX54. 
Finally, WC’s assertion ~ that Mr, Hetriek’s offer to help find a buyer for TX087 would 

somehow eliminate WC‘s right of first refusal ~ makes no sense (and is not part of any of the 

allegations in this ease). WC’s Exceptions at I4. WC"s alleged right of first refusal was for a 

new point to be added to the “San Antonio area" (TR89), and even if WC had decided to sell its 

dealership (TX087), it would still have had the ability to exercise its first right of refusal through 

May l, 2013. Id. Mr. Hetriek’s offer to help find a buyer for the TX087 dealership was 
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intended to get WC out of a bad situation when the market would have brought the highest price. 
TR998, 1002, 1030. When WC declined, it became the goal ofboth Mr. 1-letrick and WC to see 
the dealerships succeed. When that failed to happen, Mr. Hetrick sent a “Notice of Failure of 

Perfonnanee” to TX087, on July 10, 2013, and requested that WC provide a business plan for 
improving performance. PTX67. Mr. Herrick was also concemed with the sales performance of 

another dealer in Texas (Frank Smith Hyundai in McAllen) and sent the dealer a separate 

“Notice of Failure of Performance” . In stark contrast to WC’s reaction ~ which was to ignore the 

request for a business plan and immediately file a lawsuit ~ the other dealer met with Mr. Hetriek 

to discuss its new business plan, enacted that plan, received assistance from HMA, and 

ultimately emerged with its sales perfonnance improved. TRI l2l-24. Had Mr. Zabihian been 

similarly constructive and cooperative, by responding to Mr. Hetrick’s letter, agreeing to meet 

with Mr. Hetrick and submitting a business plan, HMA had the desire and the resources to help 
improve TX087’s situation. TR1125-26. 

C. HMA never required WC to be 100% sales effieient, and WC’s dealerships have 
been repeatedly less than 100% efficient even when there was plenty of inventory. 

1. Sales efficiency is an objective measure of dealer performance used 
throughout the industry. 

“Sales efficiency” (also known as “sales effectiveness") is a metric that HMA ~ and 
virtually every other car company ~ uses to measure dealer sales perfomwance. TR712 (Mr. 

Roesner admits that “virtually every manufacturer” uses sales efficiency); TR73 (Mr. Zabihian 

tcstifics that “all other manufacturers” mcasurc the dealer’s perfonnance by salcs cffieiency); 

TR453-54 (Art Kiolbassa, WC‘s COO, admits that all ofthe brands WC sells use sales efficiency 
as a metric); PFD at 7, 24 (FOF #13). As shown in Section 1V(A)(2) below, sales cfficicney has 

repeatedly been upheld by courts and administrative agencies as a fair and reasonable metric. 
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Sales efficiency compares a dealer‘s total sales (wherever made) to the sales the brand 

expects to achieve in the dealer‘s Primary Market Area (“PMA”). TR1 164. HMA calculates 
expected sales by applying Hyundai‘s national average sales penetration in each vehicle segment 

in which Hyundai competes to the actual number of vehicles registered in that segment in the 

dealer’s PMA. PFD at 7, 24 (FOF #14). Thus, if Hyundai captures 5% of the “subcompact" 

vehicles sold nationwide during a particular time period, then HMA would expect that 5% ofthe 
subcompacts sold in a dealer’s PMA during that same time period would be Hyundais. TR1 165- 
66; PFD at 7. HMA does this calculation for the PMA on a segment-by-segment basis and adds 
the expected numbers from each segment to calculate a total expected sales number. It then 

compares the dealer’s total sales to the expected sales number, So, for example, if expected sales 

are 500 and the dealer’s actual total sales are 500, then the dealer is “l00% sales efficient.” See 

TR1 164-69; PFD at 8. Notably, 100% sales efficiency represents only “average” sales 

performance. TR930. Some dealers are above average and some are below average. HMA 
measures sales efficiency the same way for all of its dealers‘ TR1 169-70; PFD at 26 (FOF #43). 

Sales efficiency infonnation is also provided to individual dealers ~ including TX077 and 

TX087. TRH69; see DTX44 (example of MarketMaster report for TX077). The infonnation 

allows dealers to compare their performance with other dealers. See TR1 l7l (Frith). Dealers 

can use sales efficiency data to target efforts to improve sales for specific models such as with 

increased training for sales staff or targeted advertising. TR1 l7l-72; DTX44; see PTX9l (sales 

cfficicncy allows dcalcrs to idcntify and quantify salcs potential in thcir PMAs), 

2. HMA’s DSSAs with WC include no requirement that the dealerships be 
100% sales efficient. 

HMA has separate (but substantially the same) Dealer Sales and Service Agreements 
(“DSSAs”) ~ with each Hyundai dealer. These agreements are the foundation of the parties’ 
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relationship and bear directly on WC’s statutory claims. A DSSA consists of an individual 
agreement with the respective dealer along with a set of Standard Provisions that are 

incorporated into the DSSA. See DTX28 (TX077 DSSA, 1] 7); DTX30 (TX087 DSSA, 1| 7); 

PTXI (Standard Provisions). 

The DSSAs obligate the dealer to “effectively promote and sell Hyundai Products . . . 
.“ 

DTX28, fil 1; DTX3O, 1l 1. Paragraph lO(b)(l) ofthe Standard Provisions provides that the dealer 

“agrees to use its best efforts to effectively promote and sell Hyundai Products to Customers in 

DEALER’s primary market area/’ PTXI. Paragraph lO(E) of the Standard Provisions, entitled 

“EVALUATION OF DEALER’S SALES PERFORMANCE" , identifies sales efficiency as a 

criterion that can be considered in evaluating dealer perfonnance. Id, However, as shown 

below, it does not state that a dealer must be 100% sales efficient. 
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4 The manner in which DEALER his conducted its snla opunionu, infiluding 

mdverlising, sulei promotions and Custmmr millions; 

5 The lvI|hb|l|ty cl new motor vehiclzs lo DEALER fimn HMA; tn 
s Significant |<>¢-1 conditions that may hive ifimm DEALl:R‘x performnncz 

Source: PTX1, 1] 1O(E) of HMA DSSA Standard Provisions 
Id.9 

In sum, there is simply no contract provision in the DSSAs that requires WC to be 100% 
sales efficient. DTX28; DTX30; PTXI; PFD at 26 (FOF #50). 

WC further cites to Mr. Hetrick‘s testimony and states that HMA “chooses not to provide 
additional inventory to dealerships who are below 100% sales efficiency.” See WC’s Exceptions 

at 18 (citing TRl l 14). But this assertion is misleading as Mr. Hetrick’s actual testimony reveals: 

Q Mr. Hetrick testitied that sales efficiency was used as a metric to evaluate dealers. TR1013. He did Lt testify that HMA rcquircd dealers to be 100% salcs efficicnt. [dA 
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Q. Okay. Now, let’s see if I understand part of this. You chose to use 
your discretion to reward dealers who meet sales efficiency targets, 
right? 

A. Some. 
Q. And those who don’t, you d0n’t reward? 
A. Not necessarily. 

TR1 1 14. 

3. WC’s dealerships were less than 100% sales efficient even before the time of 
short supply and remained that way even when inventory was plentiful. 

TX077 and TX087 each achieved above 100% sales efficiency in 2008. However, the 

sales efficiency of each dealership dropped below 100% in 2009 and has remained well below 

100% through 2014 and beyond. PFD at 26 (FOF #39 and #51). 

Sales Efficiencyfor WC Dealerships ~ 2008 to 2014I
T 

Source: TR1 I74; PTX3; PTX4 

There is no evidence or allegation that I-lMA‘s calculation of sales efficiency for either 

TXO77 or TXO87 was inaccurate or was calculated differently from the Way it was calculated for 

every other Hyundai dealer. There is also no claim that either dealership’s PMA was 

#148669 31

Contested Cases Briefing Notebook                               Volume 2 171



inappropriately constructed. Moreover, sales efficiency is not a component of the vehicle 

allocation formula. TR7l l; TR930. 

a. WC failed to reach 100% sales efficiency when there was sufficient 
inventory in 2009, 2014 and 2015. 

In 2009, there was no inventory shortage, but both WC dealerships were less than 100% 
sales efficient. TRll74; PTX3; PTX4. 1-IMA’s inventory shoflage began in 2011 and then 

ended in 2013. After that time, there were sufficient vehicles available to satisfy dealer demand. 

In July 2014, Mr. Zabihian told Mr. Hetrick that TX087 had “received the inventory in new 

1-lyundai’s [sic] to meet the demand.” PTX89; TR322 (Mr. Zabihian confirming statement). Mr. 

Zabihian also told Larry Caudill, HMA‘s regional Market Representation Manager, in October 

2014, that “inventory isn’t a problem now” a.nd that he could get anything he needed from 

Andrea Webb, HMA’s District Manager. TR875. Yet, despite having sufficient inventory, 

TX087’s sales efficiency for 2014 was only 31% of average (PTX45 (p. 111905)), which was 

dead last in its district. Id. (p. l1l906). Similarly, even though TX077 had “enough inventory to 

meet all the demand" (TR475), its sales efficiency in 2014 was only 65.7% afaverage. DTX44 

(p. 111884). As shown above, sales efficiency at both WC stores was better in 2013 (when WC 
claims to have been inventory deficient) than in 2014 (when WC had “sufficient” inventory). 
See also TR560 (Mr. Willis stating sales efficiency was still low in 2015 despite more 

inventory). 

While WC blames its poor sales efficiency on its lack of inventory, this explanation is 
false, and Judge Harvel saw through this argument. WC suffered from poor sales efficiency 
when inventory was abundant in 2009, Z014 and 2015. WC has reversed cause and effect. Its 

inventory was low because it made and reported sales slower than the average dealer in its region 

and because it failed to take advantage of brand loyalty and investment opportunities that would 
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have boosted its allocation entitlement (at least temporarily; WC would still have had to reverse 
its slow sales and reporting or the advantage such programs would have afforded would have 

quickly been lost). 

4. HMA did not state that WC was in material breach of the DSSA because it 
failed to achieve 100% sales efficiency. 

WC states that HMA considers a dealership to be in material breach of its franchise 

agreement if it is not 100% sales efficient. WC’s Exceptions at 18. HMA did send TX087 a 

“Notice of Failure of Performance," dated July l0, 2013, based on the dealership’s poor sales 

performance. PTX67. HMA cited multiple factors in concluding that WC was in breach of its 
DSSA. Id. HMA did not state, however, that being less than 100% sales efficient constitutes a 

material breach of the DSSA, because the DSSA includes no such requirement. Compare id. 

with DTX28; DTX30; PTXI. Moreover, the letter simply advised TX087 of its deficient sales 

performance and asked the dealership to “reassess” its commitment to Hyundai by either (l) 

pursuing a sale of its store or (2) providing a written plan to improve its perfonnance. TX087 

did not respond to the letter and took neither action. TRl 124. Nevertheless, there is no evidence 

that HMA has taken any adverse action against TX087 as a result. TX087 remains a Hyundai 

dealer and has not received a notice of termination from HMA. 

5. “Actual” sales efficiency is a misleading metric created by WC. 

WC invents a standard, “actual sales efficiency,” to show the “unreasonableness” of 

HMA’s sales efficiency standards. WC’s Exceptions at 18. WC concludes that HMA had two 
choices with its “unreasonable” sales efficiency standard: (l) provide more discretionary 

allocations to WC so that it had sufficient inventory to meet the standard; or (2) adjust the sales 
efficiency standard for WC. WC’s Exceptions at 3 l. 
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As an initial matter, “actual sales efficiency” is WC’s own creation that measures the 

difference between the amount of vehicles allocated to a dealer and the amount it sells. WC’s 

Exceptions at l8.'“ HMA has been unable to identify any motor vehicle administrative agency 
that uses the fonuula advocated by WC, and WC certainly presented no evidence that any other 
agency uses this formula. Moreover, WC‘s math is backwards because HMA‘s system uses a 

methodology, which “replenishes” a dealer’s inventory once a sale is reported. HMA does not 
stock a dealer based on anticipated sales, as WC’s theory suggests." Accordingly, it is 

misleading and meaningless for WC to say it was 94% sales efficient because it sold 267 of the 
Z88 cars allocated. Id. at 19. Not surprisingly, WC’s “actual sales efficiency” is not a 

recognized dealer metric, and WC cites no legal or expert authority that adopts, endorses or even 
acknowledges it as a standard. Id. at 18-19, 31. 

Additionally, neither of WC’s proposed “choices” for addressing its low sales efficiency 

numbers is reasonable. WC’s first option is that HMA should have allocated a sufficient number 
of vehicles for WC to be 100% sales efficient. This argument misses the point, HMA’s 

allocation algorithm, which WC is not challenging, distributes vehicles to dealers based on each 
dealer’s actual inventory and 90-day sales history. The system is reasonable and not designed to 

allocate vehicles based on any specified sales target. Moreover, considering WC’s decision to 

pull back its inventory and its low tum rate, providing additional discretionary allocations to WC 
would have increased WC’s days’ supply of vehicles, which in tum would have Q WC’s 
vchiclc caming undcr thc allocation fomwula, 

'" Notably, this is not a metric adopted or even mentioned by Wcx eXper\, Joe Roesner, H Thus, when WC argues a dealership should be allocated "at least as many vehicles as it is expected to sell“ (WC‘s 
Exceptions at I), its argument is founded on the mistaken assumption that HMA allocates vehicles based on 
anticipated salcs rathcr than on its past sales, to rcplcnish sold inventory. See PFD at 23 (FOF #10) (finding that 
formula allocations arc based on vchiclcs sold by dcalcr in previous 90 days, not on cxpcctcd fulurc sales), 
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As for the second option, WC suggests that, in order to treat it “fairly,” HMA had to 
devise a special sales efficiency metric for WC different from the one it uses for its other 830 
Hyundai dealers. In other words, rather than using the same methodology for all Hyundai 

dealers, WC is Claiming that an exception should be made in its case ~ and that such 

discrimination is fiiir. WC’s Exceptions at 31. Needless to say, there is no justification for 

extending special treatment to a poorly performing dealer that has rejected legitimate means of 

improving its sales performance. WC did not present any proof that HMA’s sales efficiency 
standard is unfair or unreasonable or has been applied to them in a discriminatory way, or that 

they have suffered any real-world harm from HMA‘s use of this well-accepted industry metric. 

D. WC broke its 2003 promise to timely renovate its facilities at TX087, and when it 
finally renovated its facilities at TX077 in 2014, WC no longer needed extra 
inventory. 

WC claims HMA broke its promise to provide WC with inventory when it renovated its 
facilities. WC‘s Exceptions at 20. However, as a matter of policy, HMA does not make 
“promises” regarding facility assistance until the dealer submits a fonnal request in writing. 

TR882-85, 893, 941-42, 1093-94, 1096 (no up-front money or commitments). In contravention 

of HMA’s policy, WC demanded that it be treated differently from all other Hyundai dealers and 
that HMA provide the dealer with financial assistance up front without having to submit a formal 
request. PTX15, PTXI7. In sharp contrast, With no upfront funds from HMA, RM completed 
two renovations to Hyundai-exclusive dealerships by 2012. TR882, 892-93, 977; DTX177 (p. 

109983); DTX203 (p. 110774). 

It was, in fact, WC that broke its promise. In 2003, WC advised HMA in writing that it 
was going to build a ncw facility for TX087 “within the ncxt 2 years” to crcatc an cxclusivc 

Hyundai dealership. DTX91. In the letter, WC sought HMA’s pemiission to relocate its 
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Hyundai operations from its current location in San Antonio and “temporarily house Hyundai” at 

the relocation site, along with its existing Kia operations, “until the new [Hyundai] facility has 

been completed to our mutual agreement.“ Id. Twelve years later, WC had not even submitted 
the plans to do so. Likewise, TX077 needed a new facility for a long time. TX077‘s general 

manger (Mr. Willis) admitted that, by 2010, he realized that WC was losing sales because of the 
poor facility there. TR595-96. WC finally offered to build a new facility for TX077 in 2011 
(TR284-286), but later changed its mind and decided to renovate the existing facility, which it 

did not complete until near the end of 2014. TR305; TRI97. Of course, by 20|4 the inventory 

shortage had ended, and WC advised HMA it had all the inventory it needed for both 

dealerships. PTX89; TR322 (Zabihian); TR875 (Caudill); TR475 (Kiolbassa). Thus, WC did not 
need any additional inventory by the time it completed renovating the facilities at TX077. 

IV. 
ARGUMENTS AND AUTHORITIES 

A. Judge Harvel correctly concluded that WC failed to meet its burden of proof to 
show that HMA required WC to adhere to an unreasonable sales standard in 
violation of Section 2301.467(a)(1). 

WC argues that Judge Harvel misapplied Section 2301.467(a)(l) by: (1) finding that 
maintaining 100% sales efficiency is not a requirement to be or remain a licensed Hyundai 

dealer; (2) finding that measuring sales efficiency does not require adherence to an unreasonable 

sales standard; and (3) concluding that WC failed to meet its burden under Section 

230l.467(a)(l). Compare WC’s Exceptions at 21-25 with PFD (FOF #50 and #52; COL #6). 
Judge Harvel got it right. She properly applied the statute and, based on the evidence, correctly 

found there was no violation. Sales efficiency is an industry-accepted metric for evaluating 

dealer performance. Moreover, HMA never required WC to be 100% sales effieient under either 
the parties’ DSSAs or in practice. 
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1. Section 2301.467(a)(1) prohibits requiring adherence to an unreasonable 
sales standard, 

Section 2301.467(a)(1) states a manufacturer or distributor may not “require adherence to 

unreasonable sales or service standards” , TEX. OCC. CODE § 2301,467(a)(1) (emphasis added). 

The Legislature did not define “require” or “unreasonable” in Section 2301.467. Id. A matter is 
generally “required” when it is ordered or demanded as necessary. See PFD at 21, n. 71 (citing 

MERRLAM~WEBSTER DICTIONARY and Black' s Law Dictionary). A matter is “unreasonable” if it 
is “arbitrary, capricious, Without substantial cause or reason, or lacking a legitimate business 

justification.” Star Houston, Inc. v. Mercedes—Benz USA, LLC, SOAH Docket No. 601-09- 

3665.LIC at 45 (June 13, 2014) (proposal for decision) (defining “unreasonable” in applying 

Section 2301.468). Sales efficiency is not an unreasonable standard. Moreover, even if it was an 

unreasonable standard, HMA did not require adherence to it. 
2. Sales efficiency is not an unreasonable standard. 

Sales efficiency has repeatedly been held to be a fair and reasonable way to measure 

dealer performance for the legitimate business purpose of determining whether a dealer is 

complying with its sales perfonnance obligations. See, e.g., Brown Motor Sales C0. v. Hyundai 

Motor America, No. 09-06-MVDB»358-D (Ohio Motor Veh. Dealers Bd. Jan. 15, 2010) (finding 

HMA’s use of sales efficiency metric fair and reasonable and upholding tennination of a dealer 

whose efficiency was approximately 46.3% over a 5»1/2 year period), af/"'d, No. 10CVF»02-2816 

(Ohio Common Pleas, Franklin Co. July 2, 2010), ajf‘a' , 2011 Ohio 5053 (Ohio Ct. App. Sept. 

30, 2011); Superior Pontiac Buick GMC, Inc. v. Nissan North America, Inc., 2012 WL 1079719 
(ED. Mich. Mar. 30, 2012) (upholding tennination based on low sales efficiency); Hampton 

Auto Group v. Nissan North America, Inc., No. HSMV-12-853-FOF-MS (Fla. Dl-ISMV Oct. 24, 

2012) (same); In the Matter of Ralph Gentile, Inc. v. Nissan North America, Inca, No. TR-07- 
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0001 (Wis. Div. of Hearings and Appeals, Feb. 4, 2010) (same), aj]"'a' sub nom. Ralph Gentile, 

Inc. v. Stare of Wisconsin Div. 0fHearings & Appeals, No. l0—cv—l050 (Wis. Cir. Ct. Sept. 13, 

2010), aj]"d, 800 N.W.2d 555 (Wis. App. 2011); In the Matter ofSeacoast Imported Auto, Inc. 

d/b/a Nissan of Stratham, No. 04-06 (NH. Motor Veh. Ind. Bd. Apr. 12, 2010) (same), a_ ff’d, 

Seacoast ImportedAuto, Inc. v. Nissan North America, Inc., No. Z18-2010-CV-471 (NH. Super. 

Ct. Novt 29, 2010). Thus, while Judge Harvel correctly found that HMA never required WC to 
adhere to a 100% sales efficiency standard, even if she had, such an industry standard is certainly 

reasonable.” 

3. HMA did not “require” WC to be 100% sales efficient — in the parties’ 
DSSAs or in practice. 

a. There is no contractual requirement of 100% sales efficiency. 

As shown above in Section III(C)(2), neither the DSSAs, nor the Standard Provisions 

incorporated by reference therein, include any requirement that demands or orders dealers be 

100% sales efficient. DTX28 (TX077 DSSA); DTX30 (TX087 DSSA); PTX1 (Standard 

Provisions). While Paragraph l0(E) of the Standard Provisions identifies sales efficiency as a 

criterion that can be considered in evaluating dealer perfonnance, it does not state that a dealer 

must be 100% sales efficient. 1d.; PFD at 21. Sales efficiency is just one of several ways that 

dealer performance is measured. PTX120, D. Zuchowski Dep., p. 172; TR1013 (Mr. Hetrick 

indicating customer service scores also used to evaluate dealer performance); see PTX1, 11 l0(E) 

(listing factors used to measure performance). '3 Accordingly, there is no provision in the DSSA 

that requires WC to be 100% sales efficient. 

'2 WC states Judge Han/el "did not find that this standard [sales efficiency] was not unreasonable, only that it was 
not required." WC's Exceptions at 25. In fact, the AL] expressly found that "[m]easuring sales efficiency does not 
require adherence to unreasonable sales or sen/ice standards." PFD at 27 (FOF #52), 
'3 Among other factors HMA considered is customer sen/ice satisfaction. PTXI, § I l(D) ("Evaluation of Dealers 
Scrviccm"); TRl0l3 (l-lctrick). From 2010 to thc first quartcr of 2014, TX077 was below avcragc on its Hyundai 
Purchase Imlcx (“l-IPI“), that mcasurcs customer satisfaction in the purchasing process, for 16 of 17 quarters. 
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WC contends Judge Harvel misapplied Section 2301.467 by limiting the inquiry to 
whether there was an express requirement of 100% sales efficiency in the DSSAs. WC’s 

Exceptions at 21-22. WC accuses the ALJ of improperly narrowing her focus to just the 
language contained in the DSSAs. However, Judge Harvel is considering the DSSAs’ provisions 

only because of WC’s allegations. WC argues that l-IMA violated the statute because HMA 
required WC to be 100% sales efficient “to avoid a material breach of the dealer agreement.” Id, 

at 21 (emphasis added); id. at 23 (stating HMA requires 100% sales efficiency to comply with 
the contractual responsibilities). Because WC is basing its claim on whether 100% sales 

efticiency is required to avoid a material breach of the parties’ DSSAs, then the ALJ has to 

consider the DSSA’s terms. Put differently, World Car’s own theory of liability requires the 

ALJ to determine whether the DSSAs require 100% sales efticiency. Judge Harvel correctly 

found that there is no such requirement in the DSSAs, PFD at 21. Moreover, the ALJ did not 

limit her findings to just the terms of the DSSAs. Judge Harvel found that “[m]aintaining 100% 

sales efficiency is not a requirement to be or remain a licensed Hyundai dealer” (PFD at 26, FOF 

#50), and this finding is supported by the evidence. 

b. There is no other requirement of 100% sales efficiency. 

HMA never required WC to be 100% sales efficient. Certainly, 100% sales efficiency is 

not a per se requirement to keep a dealership. Neither TX077 nor TX087 have been 100% 

efficient since 2009, but HMA has not tenninated, nor threatened to terminate, either DSSA. See 
Section lll(C)(3), supra (sales cfticicncy history); PFD at 26 (FOF #50 and #51), Again, 100% 

sales efficiency represents an average, so there will ofien be dealers above and below this level. 

DTX55. TX087 was below average for 14 of I7 quarters, Id, TX077 vims below average on its Hyundai Sen/ice 
Index (“HSI”), that measures customer satisfaction with a dealer's sen/ice department, for all 17 quarters during the 
same period. Id.; see TR456—58 (Mn Kiolbassa acknowledging WC’s below average customer scrviee scores)‘ 
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Moreover, Mr. Hetrick recommended a renewal of TX087’s DSSA in 2010 despite its below 

average sales efficiency of42% at the time. DTX4l; TR26l -62. 

One hundred percent sales efficiency is also not a requirement for vehicle allocations. 

Sales efficiency is not considered in the formula allocations that account for at least 85% of all 

allocations. TR7ll; TR930. As for discretionary and manual allocations, TX077 and TX087 

continued to receive such allocations from 2009 to 2013 even though neither was 100% efficient 

during this period. Compare PTX8l (summary of allocations) with TRl 174; PTX3; PTX4 (sales 

efficiency history). WC’s OVVII expert confirmed that neither WC nor any other dealer had to be 
l00% efficient in order to receive vehicles. TR7l2-13. WC states that HMA “chooses not to 
provide additional inventory to dealerships who are below 100% sales efficiency.” WC’s 

Exceptions at l8. This assertion is false. In addition to providing TX077 and TX087 with 

discretionary allocations despite being less than 100% efficient, HMA provided discretionary 
allocations to other dealers in the region that did not reach this level.“ 

Finally, 100% sales efficiency is not required to obtain co-op advertising funds‘ TX077 

and TX087 received co-op funds from 2009 through 2014, despite neither being 100% effieient. 

Compare DTX54 (summary of co-op payments) with TRll74; PTX3; PTX4 (sales efficiency 

history). 

c. The evidence WC cites does not support its argument. 
Misstating Tom Hetricl<’s testimony ~ three times ~ WC contends that HMA required 

dealers to be 100% sales efficient “in order to receive a larger share of discretionary inventory 

U Compare DTXIS4 (p. 110022) with DTX99 (showing Frank Smith Hyundai in MeA]lei\ (TX027) receiving 
discretionary allocations in 2011 while being only 73% efficient for the year). Compare DTXl60 (p. l 10320) with 
DTX99 (showing Champion Hyundai in Corpus Christi (TX(]8l) receiving discretionary allocations in 201] while 
not being 100% sales efficient). DTXI 54 and DTXI 60 were not discussed during the hearing, but the panies agreed 
they would be pre—admittcd into the record. See Joint List of Final Heaniig Exhibits Prc—Admit\etl by Agreement of 
the Parties. 
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than it otherwise would.“ WC’s Exceptions at 24; see also id. at 18, 25. However, as HMA 
previously noted, Mr. Hetrick did not state this. Instead he stated: 

Q. Okay. Now, let’s see if I understand part of this. You chose to use 
your discretion to reward dealers who meet sales efficiency targets, 
right? 

A. Some. 
Q. And those who d0n’t, you don’t reward? 
A. Not necessarily. 

TR] 114 (emphasis added). Mr. Hetrick never testified that |00% sales efficiency was a 

requirement to get additional discretionary allocations. 

WC’s other evidence is also lacking. WC quotes Mr. Hetrick’s testimony that sales 
efficiency is a metric that HMA considers to detennine if a dealer is complying with its dealer 
agreement, but he never stated that a dealer is required to be 100% sales efficient to comply with 

its DSSA. TRl0l3. The “cure“ letter that Mr. Hetrick sent to TX087 (PTX67) also includes no 

such requirement. While Mr. Hetrick noted TX087’s extremely low sale efficiency performance, 

he never stated that WC was required to be 100% sales efficient. PTX67. Similarly, none of the 

remaining evidence cited by WC states that it is required to be 100% sales efficient.“ 
Since HMA did not require WC to adhere to 100% sales efficiency as a sales standard, 

there can be no violation of Section 2301 .467(a)(l). 

4. The allocation system does not make the sales efficiency metric unreasonable. 

WC contends that I-lMA’s use of the sales efficiency metric was unreasonable because 
HMA did not allocate WC enough cars to be 100% sales efficient. WC’s Exceptions at 24. 

According to WC, the allocation system must provide sufficient inventory to allow a dealer to be 

100% sales efficient. But this agreement fundamentally misunderstancls the allocation system. 

'5 See WC’s Exceptions at 25 (citing PTX3, PTX4, PTXBI, PTXl20 (Zuchowski Dcp. at 24345), TRI I 3 (Zabihian) 
and TR423—25 (Kiolbassa). 
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Fonnula allocations, which comprise the majority of allocations, are based on historical sales, 

not projected sales. TR8l 7, TR827. WC lacked inventory to be 100% sales efficient because of 
its own actions, including its decision to pull back on inventory in 2009. Id. See Section 

III(A)(3)(a), supra. 

WC essentially argues the allocation system should be designed to give each dealer the 
number of vehicles it needs to achieve an average sales perfonnance. Any such formula would 

be harmful to HMA, its dealers and its customers. It would deprive strong sales performers of 

vehicles that they have demonstrated they can sell (and which their customers are demanding) 

while providing additional vehicles to poorly-performing dealers which they cannot sell and 

which would sit on their lots (and cause them to incur substantial interest on their floor plans). 

As the undisputed evidence demonstrated, HMA‘s allocation formula is similar to that 

used by other manufacturers and is designed so that all Hyundai dealers are offered, based on 

their own rate of sales, sufficient vehicles to “even out” their days’ supply of vehicles. WC did 
not present any evidence that any manufacturer allocates vehicles in the manner they now 

suggest, because no manufacturer does. Any such system would be unfair and unreasonable 

because it would deprive dealers of vehicles that they have eamed and it would create a 

mismatch between supply and demand. 

a. WC had poor sales efficiency even after the inventory shortage ended. 
WC argues that 100% sales efficiency was an unreasonable standard, as applied to it 

during the time of short supply, because HMA did not supply WC with enough inventory to 
reach that level, even if it sold all its inventory. WC’s Exceptions at 24. Again, WC’s argument 

wrongly presumes that HMA allocates vehicles based on anticipated sales rathcr than historical 
sales. Moreover, WC overlooks the fact that even when it had sufficient inventory ~ both before 
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and after the shortage ~ it still was not 100% sales efficient. Lack of inventory does not explain 

WC’s poor sales perfonnance. In 2009, there was no shortage of inventory (and WC actually 
reduced its inventory), but both its dealerships were less than 100% sales efficient. See Section 

lll(C)(3)(a), supra. After the nationwide short supply situation ended in 2013, there were 

sufficient vehicles available to satisfy dealer demand. In July 2014, Mr. Zabihian advised Mr. 

Hetrick that TX087 had “received the inventory in new 1-lyundais to meet the demand.” PTX89; 

TR32Z (Mr. Zabihian confirming statement). Yet, despite having sufficient inventory, TX087’s 

sales efficiency for 2014 was only 31%. PTX45 (_p. 111905). By its own admission, TX087 had 

sufficient inventory in 2014 but it was last in the district for sales efficiency. Id. (p. 111906). 

Similarly, Mr. Willis admitted that TX077 had sufficient inventory in 2014. TR474. But in 

Z014, TX077’s sales efticiency was only 65.7%. DTX44 (p. 111884); see alsn TR560 (Mr. 

Willis conceding sales efficiency went down in 2015 despite more inventory). Thus, the 

evidence demonstrates that even when WC has had plenty of inventory; it still has been far 

below 100% sales efficient. 

Judge Harvel correctly found and concluded that HMA did not require WC to adhere to 
any unreasonable sales standards, and the Board should reject WC’s request to modify the PFD. 

B. Judge Harvel correctly concluded that WC failed to meet its burden of proof to 
show that HMA unreasonably discriminated against WC, in allocating vehicles, in 
violation of Section 230l.468(2)(2003). 

WC contends that HMA unreasonably discriminated against it, through allocations of 

discretionary inventory, in violation of Scction 2301.468(2) (2003). WC’s Exceptions at 25-26. 

WC argues Judge Harvel misapplied the concept of “unreasonable discrimination" under that 
statute. Id. at 26. WC argument fails for multiple reasons. First, WC never pleadcd a violation 
of Section 2301 468(2) (2003); it pleaded a violation ofa later, inapplicable version ofthe statute 
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with a different standard. Second, even if WC had pleaded the correct statute, it only prohibits 
unreasonable discrimination, “in the sale of a motor vehicle" owned by the distributor and does 

not apply to vehicle allocations. Finally, even if vehicle allocations are covered by the statute, 

there was no unreasonable discrimination by HMA. 

1. WC never pleaded a violation of the applicable statute A Section 230l.468(2) 
(2003). 

The current version of Section 2301.468, titled “lnequitable Treatment of Dealers or 

Franchisees," prohibits manufacturers and distributors from treating dealers “Lmfairly or 

ineguitably in the sale of a motor vehicle owned by the manufacturer or distributor.“ TEX. OCC. 

CODE § 2301.468 (2011) (emphasis added). This statute only applies to agreements entered or 

renewed after September 1, 2011. See 2011 Tex. Sess. Law Serv. Ch. 137 (S.B. 529), § 16 (“An 

agreement entered into or renewed before the effective date of this Act is govemed by the law in 

effect on the date of the agreement was entered into or renewed, and t.he former law is continued 

in effect for that purpose”). The parties executed the DSSAs before September 1, 2011. 

DTX28; DTX30. Accordingly, this case is governed by the prior (2003) version of the statute, 

titled “Discrimination among Dealers or Franchisees,” that states: 

A manufacturer, distributor, or representative may not: (1) 
notwithstanding the terms of any franchise, directly or indirectly 
discriminate against a franchised dealer or otherwise treat franchised 
dealers differently as a result of a formula or other computation or process 
intended to gauge the performance of a dealership; or (2) discriminate 
unreasonably between or among franchisees in the sale of a motor vehicle 
owned by the manufacturer or distributor. 

TEX. Occ. com; § 2301.462 (2003) (emphasis added). 

WC did not plead a violation of the 2003 statute. In its Original, First Amended and 

Second Amended Complaints, WC asserted the same “Count 2 ~ Unfair and Inequitable 

Treatment” and alleged that HMA violated Section 2301.468 (2011) by providing WC ‘Unfair 
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and inequitable vehicle inventory allocations . . . 
." WC’s Second Amended Complaint, 1| 36. 

WC never alleged that HMA violated Section 2301.468 (2003) by unreasonably discriminating 
against a dealer in the sale ofa motor vehicle. Id.“ Judge Harvel, however, gave WC the benetit 
of the doubt. She correctly concluded that the 2003 statute applied (PFD at 2, n. 2) but then 

analyzed WC‘s claims as if it had actually pleaded a violation of that statute (which it had not). 

Id. at 13-14. However, Judge l-larvel could have simply rejected WC’s Section 2301.468 claim 

as a matter of law because WC only asserted a claim under the inapplicable 201 l statute. 
2. Section 2301.468(2) (2003) is limited to “unreasonable discrimination” “ii 

the sale of a motor vehicle” owned by a distributor and, thus, does not apply 
to allocations of vehicles. 

WC contends HMA violated Section 2301.468(2) (2003) “because it unreasonably 

discriminated against [WC] in allocations of vehicle inventory . . . 
.“ WC‘s Exceptions at 25 

(emphasis added). But the scope of Section 2301 .468(2) is limited. The statute does not govem 

all aspects of the relationship between automobile distributors and dealers. Rather, the narrowly- 

tailored provision states a distributor may not “discriminate unreasonably between or among 

franchisees in the sale of a motor vehicle owned by the manufacturer or distributor." TEX. OCC. 

CODE § 2301 .468(2) (2003) (emphasis added). The “in the sale of a motor vehicle” clause in 

Section 230l.468(2) has been interpreted to relate to whether dealers pay the same wholesale 

price for vehicles. See Star at 44 (“any alleged discrimination would not involve the sale ofa 

motor vehicle at the wholesale level because all dealerships pay MBUSA the same invoice 
price paid by cvcry other dcalcr for the same modcl configuration”). Accordingly, in order to 

constitute a violation of Section 230l.468(2) (2003), the alleged unreasonable discrimination 

l" WC never sought a posrhearing, pleading amendment to allege a violation ofthe 2003 statute, and the applicable 
rules preclude such an amendment now absent agreement of all panics. I TEX. ADMIN CODE § l55.30l(b). 
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must occur in the sale ~ not in the allocation ~ ofa vehicle by the manufacturer/distributor to the 

dealer. 

Allocating vehicles and selling vehicles are not the same thing. The allocation process 

merely detennines the number of vehicles a dealer is offered by a distributor; an allocation does 

not mandate a purchase by a dealer or necessarily involve a sale by the manufacturer or 

distributor to the dealer. Just because HMA allocated a vehicle to a dealer, that did not mean that 
the vehicle was actually bought by the dealer or sold by HMA. Mr. Zabihian testified that he 

chose to reduce his inventory, at both dealerships, in 2009 by buying fewer cars in 2009. See 

TRZ25, 228 (Mr. Zabihian stating he chose to purchase fewer vehicles in 2009 and that it was 

better for him but not for HMA). This continued into the first half of 2010, when WC turned 
down (i.e., chose not to purchase) over Z00 vehicles that I-IMA allocated to WC. DTX47. 

Alleged “unreasonable discrimination” in allocating vehicles does not satisfy the requirements of 

the statute that the discrimination occur “in the ile of a vehicle."'7 “Allocating” and “selling” 

vehicles are not synonymous. Section 2301 .468(2) is inapplicable to WC’s claims. 

Judge Harvel could have rejected WC‘s unreasonable discrimination claim as a matter of 

law because Section 2301 .468(2) (2003) only prohibits unreasonable discrimination in the sale of 

vehicles not in the allocation of vehicles. Instead, Judge Harvel gave WC the benefit of the 
doubt that the statute applies to WC’s claim. She then examined the evidence and found that 

WC failed to carry its burden, even assuming it could assert a claim under the statute based on 
allocations rather than sales. 

'7 Discrimination in the “sale ofa vehicle“ could, for example, occur ifa vehicle were sold to one dealer at a price 
different from the sale of an identical vchiele to another dealer. There is no evidence in this case that any such 
discrimination ever occurred. 
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3. There was no evidence of unreasonable discrimination, and there were 
legitimate business reasons for providing more discretionary allocations to 
RNI. 

Under Section 2301.468(2) (2003), discrimination is “unreasonable” when it is arbitrary, 

capricious, without substantial cause or reason, or lacking a legitimate business justification.” 

Star at 44-45 (citing Burlington N. & Santa Fe Ry. Co. v. S. Plains Switching, Ltd. C0., 174 

S.W.3d 349, 352-54 (Tex. App,—Fort Worth 2005, no writ) and Buddy Gregg Motor Homes, 

Inc. v. Marathon Coach, Inc., 320 S.W.3d 912, 924 (Tex. App.~Austin 2010, no pet.)). With 

respect to discretionary and manual allocations, there was no unreasonable discrimination against 

WC. The evidence showed that, from 2008 to 2013, TX077 and TX087 received discretionary 

and manual allocations. DTXl28; DTX131. In some years, WC received a greater percentage 
of discretionary allocations than RM, and in some years WC received less. Id. TX087 received 

no discretionary allocations in 2013. DTX131. However, it was not uncommon for other dealers 

not to receive discretionary allocations during this period. E.g_, DTX128; DTX130 and 

DTXl3l. 

Again, as discussed above in Section III(A)(5), RM received more discretionary 

allocations because of the numerous steps it took to show brand commitment to Hyundai ~ steps 

that WC did not take during the same period. TX016 became an exclusive Hyundai dealer in 

2010. TXIZ7 took on the Equus luxury line that required additional facility upgrades. Both 

TX016 and TX127 renovated their facilities in 2011 and 2012, and both participated in 

Hyundai’s scrvicc loaner program. See generally Section Ill(A)(5). WC did not take 

comparable actions. TX087 remained (and still is) a dual dealership, and it has not renovated its 

facility‘ TX077 did not complctc its renovations until 2014, after many dclays, and by which 

time the inventory shortage had ended. Further, WC did not participate in Hyundai’s service 
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loaner program. Id. WC simply did not demonstrate brand commitment during the inventory 
shortage as RM did, Judge Harvel correctly ruled that HMA’s decision to allocate more 

discretionary vehicles to RM, compared to WC, had a legitimate basis and was not unreasonable. 

Accordingly, the Board should reject WC’s request to modify the PFD, 

C. Judge Harvel correctly concluded that WC failed to meet its burden of proof to 
show that HMA breached its duty of good faith and fair dealing in violation of 
Section 2301.478. 

WC re-urges its allegations about discretionary vehicle allocation and sales efficiency, 
under Section 230| .468 and 23014467, respectively, and argues that these allegations also 

constitute a breach of the duty of good faith and fair dealing under Section 2301.478. WC’s 

Exceptions at 30. WC vaguely maintains Judge Harvel misapplied Section 230|.4784 WC’s 

arguments fail because there was no violation of the statute ~ even applying WC‘s improper 

standard for the duty of good faith and fair dealing. Moreover, applying the correct standard, 

there was no evidence that HMA consciously committed a wrong for a dishonest, discriminatory 
or malicious PIIWOSB4 

1. WC applies the wrong standard. 
Section 23014478 states: “Each party to a franchise owes to the other party a duty of good 

faith and fair dealing that is actionable in tort.” TEX. OCC. CODE § 230l.478(b). The statute lists 

no specific acts that constitute a violation of the statutory duty of good faith and fair dealing. Id, 

WC contends that the statutory duty “requires parties to deal fairly with one another.” WC’s 

Exccptions at 30, n. 5. Howcvcr, this is not thc standard thc Board has adopted. 

In Bray v_ Tejas Toyota, Inc., 363 S.W.3d 777, 780 (Tex. App.~Austin 2012, no pet.), a 

dcalcr accuscd a distributor of violating Scction 2301 .478(b) by rcquiring thc dcalcr to bc 100% 
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sales efficient. The ALJ rejected the dealer’s claim for breach of good faith and fair dealing, and 

the Board accepted that recommendation. 

The ALJ rejected Tejas’ claim that Gulf States violated the statutory duty 
of good faith and fair dealing on the ground that there was insufficient 
evidence that Gulf States engaged in “conscious doing of a wrong for a 
dishonest discriminatog or malicious guggose." 

The Division adopted the ALJ’s recommendation regarding disposition of 
the good faith and fair dealing claim . . . . 

Id. at 782 (emphasis added)” Thus, the Board construed Section 2304.478 to require a 

conscious doing ofa wrong for a dishonest, discriminatory or malicious purpose. Id. 

A mere violation of a contract tenn or careless business practices does not constitute a 

violation of Section 2301.478. lt is only when a party engages in intentional conduct — the 

conscious doing of a wrong for dishonest, discriminatory or malicious purposes ~ that liability 

will be found under that section, It is a two-part standard that requires: (1) the existence of a 

wrong; (2) that is consciously done for a dishonest, discriminatory or malicious purpose. If the 

activity complained of is not itselfwrong, then there can be no “conscious doing” ofa wrong. 

In the PFD, Judge Harvel did not decide which standard applied. PFD at 22. Rather, the 

ALJ gave WC the benefit of the doubt ~ once again ~ and detemiined that even under WC’s 
liberal interpretation of the statute, WC still failed to meet its burden of proof. There was no 

evidence that WC breached its statutory duty in either its allocation of discretionary vehicles or 
in its use of sales efficiency to measure dealer performance. 

2. HMA did not violate Section 230l.478(b) through allocations of discretionary 
vehicle inventory. 

WC is unable to establish a violation of Section 230l.478(b) because HMA did nothing 
wrong with respect to its allocations as previously shown. See Section IV(B)(3), supra. HMA 

“The dealer challenged this standard on appeal, but the court found the argument was waived. Id. at 787. 
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did not unreasonably discriminate against WC in the sale of a motor vehicle owned by HMA 
under any version of Section 2301.468. HMA used discretionary allocations to incentivize 

dealers into taking actions that enhanced the Hyundai brand including renovating facilities, 

becoming exclusive Hyundai dealers, adding the Equus line and participating in 1-1MA’s service 

loaner program. See Section III(A)(5), supra; PFD at 21-22; 27-28 (COL # 9).” In short, WC 
did nothing wrong with regard to allocating discretionary vehicles. 

WC argues HMA violated Section Z30l.478(b) because it did not use its “best efforts" to 
provide WC with inventory. WC’s Exceptions at 30. This is a reference to Paragraph 10(A)(1) 

of the Standard Provisions that states “HMA will use its best efforts to provide Hyundai products 
to DEALER subject to available supply . . . 

.” PTX1, 1l 1O(A)(1). WC maintains that the statute 
aims to effectuate the parties’ agreement and, that because HMA did not use its best efforts in 
supplying discretionary vehicles, HMA violated the statute. WC Post-Hearing Brief at 46. 1n 

short, WC argues that the DSSAs should be enforced as written and the failure to do so amounts 
to a statutory violation. WC fails to note, however, that the same provision also states that when 
there is a short supply of inventory, as there was from 2011 through 2013, the parties agree that 

HMA will endeavor to allocate inventory in a “fair and reasonable manner” as HMA “may 
detennine in its sole discretion." PTX1, 1l 10(A)(l). 

3. HMA did not violate Section 2301.478(b) by using sales effieieney as a dealer 
metric. 

WC is also unable to establish an underlying wrong to support its claim that HMA’s use 
of Sales efficiency amounts to a breach of the duty of good faith and fair dealing. HMA did 
nothing wrong by using sales efficiency as a metric for dealer perfonnance. See Section IV(A), 

W WC again argues HMA broke its “promise” to provide WC with additional inventory upon completing 
renovations at TX077, HMA made no such promise and, even if it had, by the time WC completed its renovations 
in 2014, the inventory shortage was over and WC admittedly had all the inventory it needed. See Section III(D), 
supra. 
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supra; PFD at 21-22; 27-28 (COL # 9). Sales efficiency is a standard industry metric for 

evaluating dealer performance. It is detemrined the same way for all dealers based on objective 

data. It is not wrong to use such a metric nor does using it amount to a conscious doing of a 

wrong for a dishonest, discriminatory or malicious purpose. Bray confinns this. In Bray, the 

ALJ rejected the dealer’s complaint that a requirement of 100% sales efficiency violated Section 

230l.478(b). Bray, 363 S.W.3d at 786. The Board agreed with this decision. Id, I-Iere, HMA 
never required WC to be 100% sales efficient. See Section III(C), supra. Bray demonstrates that 
HMA’s use of a standard industry metric to measure sales perfonnance cannot be a breach of the 

duty of good faith and fair dealing. 

4. There is no evidence that HMA consciously engaged in any conduct for a 
dishonest, discriminatory or malicious purpose. 

Under the Board-adopted construction of “good faith and fair dealing,” WC is unable to 
satisfy the second requirement for Section 230l.478(b) claim. WC sought to demonstrate 

malicious and dishonest intent through extraneous and irrelevant evidence. Failing to respond to 

a dealer letter, referring to a dealer letter as “fan mail,” and merely offering to assist a dealer in 

finding a potential buyer does not demonstrate that HMA acted for a dishonest, discriminatory or 
malicious purpose.” In fact, the evidence established the opposite. HMA did not engage in any 
policy or practices to discriminate or harm WC. TR988-89. Mr. Hetrick testified that he dealt 

fairly with WC and that it was in his best interests to do so. 
Q. I want you to tell Judge Harvel why you believe it‘s in Tom 

Hetrick and HMA’s bcst intcrcst to sec that Mr. Zabihian fails as a 
dealership. 

A. There is no best interest for Hyundai to have a dealer fail. It 

docsn’t mattcr if it’s World Car or any other dcalcrship. A failurc 
is a failure. 

Z“ WC ignores the fact that Mr. Zabrhian failed to respond to several letters from HMA. TR30l. 
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Q. If Mr. Zabihian and Mr. Deltang and his dealerships fail, do you, 
as the regional general manager, fail? 

A. Absolutely. I‘m judged on dealerships that are struggling. 

TR989-90. HMA did not engage in any conscious wrongdoing against WC for dishonest, 
discriminatory or malicious purpose. Accordingly, WC ca.nnot prevail on its Section 2301.478 
claim, and the Board should reject WC’s request to modify the PFD. 

V. 
CONCLUSION 

For all the reasons set forth above, Hyundai Motor America respectfully requests the 

Board overrule World Car‘s exceptions to the Proposal for Decision, and that it accept and adopt 

Judge Harvel’s Proposal for Decision as its final ruling in this matter. 

Respectfully submitted, 

/s/ Kevin M. Young 
David M. Prichard 
State Bar No. 16317900 
Direct Line: (210) 477-7401 
E-mail: dprichardgnbphy-law.com 

Kevin M, Young 
State Bar No. 22199700 
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I. Introduction 

HMA’s reply contains numerous misstatements of fact that are critical to its position and 

the legal underpinnings of the ALJ’s proposal for decision. The most egregious are addressed in 

Section ll below. 

HMA’s position, and the PFD which supports its misconduct, would lead to adverse 

results for auto dealerships and for the public, lf the Board accepts the PFD without 

modification, there will be no limits on what a distributor can do when setting sales standards 

and allocating vehicles, regardless of how the distributor’s actions affect dealerships or 

consumers. Out of 48 pages of briefing (more than double the page limit‘), HMA provided a 

single conclusory sentence addressing this point when it saidiwithout any evidence or 

argumentithat “adopting the ALJ’s recommendations“ will not “lead to widespread upheaval of 

manufacturer/dealer contractual relationships.” Reply at 5, To the contrary, if a distributor like 

HMA can use sales efficiency as the measuring stick for dealerships‘ sales but then claim that 
adherence to that standard is somehow not “required,” then Section 2301 A67 of the Occupations 

Code will be gutted. If a distributor like HMA can allocate vehicles on a discretionary basis to 
favor one dealership over another by a huge margin, but not be considered “unreasonably 

discriminating" as long as the distributor comes up with any reason for the discrimination (no 

matter how pretextual), then Section 230l .468 ofthe Code Will also be meaningless. 

Accepting the PFD would also harm the consuming public because when a manufacturer 

or distributor is allowed to favor one out of two dealerships in the same market with significantly 

more inventory, that leads to (l) fewer choices for consumers (who have to drive farther to see 

the cars they Want) and (2) decreased competition on price. 

I See Tex. Admin. Code § 2lS.57(a) (replies to exceptions are limited to three-fourths of the total 
number ofpages ofthe proposal for decision). 
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HMA arguesewithout explanation, let alone citationithat this is “not a case of first 

impression.” Then where is the precedent allowing a distributor to require 100% sales efficiency 

when the dealership has not been allocated sufficient inventory to meet that standard? What case 

says that it is acceptable for a distributor to favor one dealership over another similarly-situated 

dealership in the same market with triple the discretionary allocations? HMA cannot identify 
such a case because these statutory concepts of “unreasonable sales standard” and “unreasonable 

discrimination" have not been specifically reviewed in Texas. As a result, the Board’s decision 

in this case will set a standard, good or bad, that will apply to future cases involving the 

relationship between manufacturer/distributor and dealership. The standard that the Board 

promulgates should not be that a manufacturer or distributor can do whatever it pleases, just so 

long as it comes up with any justification for its actions when they are challenged. The Board 

should reject the PFD and adopt a standard that maintains the competitive balance between 

distributor and dealer by holding that discriminatory, unfair conduct like HMA’s is not 

reasonable or acceptable under Texas law. A proposed Final Order is attached, 
II. Factual Background 

HMA’s brief relies on factual misstatements, addressed below. 

A. World Car Hyundai did not “pull back” on inventory any more than Red 
McCombs did—both had similar inventory levels when Hetrick became 
HMA’s Regional General Manager in June 2010. 

HMA argues that World Car Hyundai “actively reduced its inventory in 2009 and 2010, 
placing itself at a disadvantage when demand for Hyundai products spiked.” Reply, at 18. 

Although HMA is wrong, if HMA were correct then this exact same argument would apply to 
Red McC0mbs, which significantly reduced its inventory in 2009 and turned down Q cars

2 
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than World Car Hyundai in 2010.2 But Red McCombs was @ disadvantaged on inventory 
because Hetrick gave Red McCombs multiple “boosts” of vehicles that allowed Red McCombs 

to double its inventory in the second halt‘ of 2010, right when the demand for Hyundais was 

beginning to spike. 

First, Red McCombs “pulled back substantially" on inventory because Red McCombs 

closed down an entire Hygindai dealership in 2009. Tr. at 726 (Roesner), By closing one of its 

three Hyundai dealerships, Red McCombs did not have “the inventory and fixed expenses and all 

the economic costs associated with three dealerships” but could instead “serve the same market 

with two dealerships." Id.; see also Tr. at 95 (Zabihian). Red McCombs was able to “cut back 

to save costs” because it did not have to buy inventory for that third store any longer. 

Second, Red McCombs tumed down almost three times as many vehicles as World Car 

Hyundai did between January and June 2010. During that time period, when inventory levels 

were fairly similar at all four Hyundai dealerships in San Antonio, the Red McCombs stores 

turned down a total of 598 vehicles while the World Car stores turned down a total of@ 
. DTX 46, 47. Who pulled back more? 
Third, and most important, World Car and Red McCombs had similar inventory levels 

when Hetrick started as Regional General Manager in mid-2010. Tr. at 80-81 (Zabihian). As of 

Z World Car Hyundai did not “actively reduce its inventory." To the contrary, sales at the South 
store dropped from 2008 to 2009, resulting in lower inventory, because during that time period 
Toyota sales in World Car’s Primary Market Area (“PMA”) exploded from 404 to 2,028 cars. 
PTX 4; Tr. at 438 (Kiolbassa), Toyota had built a manufacturing plant inside World Car’s PMA 
and began pumping in money, advertising, and support to boost Toyota sales in that area of San 
Antonio. Tr. at 439-42 (Kiolbassa). HMA recognized that this was a real and unique challenge 
for World Car Hyundai South to be competing directly against big money and support from 
Toyota, as opposed to just another dealership (“the Toyota challenge”). Tr. at 997-98 (Hetrick), 
Yet HMA did nothing to assist World Car Hyundai South in maintaining its sales levels or 
market share in its PMA, let alone something similar to Toyota, despite repeated pleas from 
World Car. Tr, at 442 (Kiolbassa).

3 
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July 21-22, 2010, the World Car stores had a total of 200 cars available while the Red McCombs 

stores had a total of 240 cars available. Tr. at 1046-47 (Hetrick); id. at 643 (Roesner); PTX 18; 

DTX 175; DTX 181; DTX 188. All four dealerships were low on inventory and all four 

dealerships were asking for additional inventory. See, e.g., Tr. at 1033-34, 1037, 1046 (Hetrick), 

They were very similarly situated as of June 2010. 

B. Hetrick did not assist World Car Hyundai, instead favoring Red McCombs 
with disproportionate allocations even though the dealerships were similarly- 
situated. 

HMA asserts that when World Car declined Hetrick’s invitation to sell their dealerships 
in late 2010, it became Hetrick‘s “goal” to “see the dealerships succeed." Reply, at 27. The 

objective record directly contradicts that. 

Hetrick did not assist World Car Hyundai; instead, he ignored World Car’s repeated 

requests to buy more inventory from HMA. The evidence in the record shows constant and 

repeated, but unanswered, requests for more inventory. See PTX 122; see also Tr. at 171-77, 

180, 360 (Zabihian); PTX 44; PTX 51; PTX 52; Tr, at 498-99, 548 (Willis); PTX 13; PTX 22. 

Hetrick did not respond to these requests and did not provide any “boosts“ in inventory to World 

Car Hyundai. Id.,‘ see also Tr. at 516 (Willis) (“I wouldn’t classify that one or two cars as a 

boost of inventory."); Tr. at 652-53, 669 (Roesner) (did not see boosts like those provided to Red 

McCombs). 

Hetrick conceded that between 2010 and 2013 the World Car Hyundai South store was 

the one that “most needed to break the cycle,” but he admitted that he did not do ig about 
it. See Tr. at 1076 (Hetrick). Hetrick abandoned the World Car Hyundai South store because he 

thought they should get out of the Hyundai business. See Tr. at 1080 (Hetrick) (he did not help 

World Car South because it had a “better opportunity with the other brand to continue on” i.e. 

Kia); id. at 1101 (Hetrick) (“didn’t feel there was any need to help them break the cycle at World

4 
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Car" at that time); id. at 1110 (Hetrick) (thought that World Car was "deliberately selling Kias” 

and “not selling Hyundais” in order to “spite” him). 

Instead, Hetrick favored the Red McCombs dealerships with extra inventory that allowed 

those dealerships to increase their sales and get into a better inventory cycle. See PTX 21 (extra 

cars provided to Red McCombs so that it could grow its inventory and increase its sales). 

Hetrick’s discretionary boosts in inventory to Red McCombs Hyundai did not stop after he 

helped McCombs double their inventory in 2010, but continued throughout 2011, 2012, and most 

of 2013. See PTX 126; see also PTX 109-110; Tr. at 1102 (Hetrick). Curiously, even though the 

McCombs stores already had more inventory than the World Car stores, HMA starved the World 
Car stores and gave their closest competitor, the McCombs stores, extra allocations—three times 

more. World Car Hyundai was not so lucky, and since its nearest competitor was getting the 

extra inventory, it was doubly prejudiced. PTX 120, Zuehowski Dep. at 171 (discretionary 

allocations to nearest competitor more harmful because competitor has more cars to sell in same 

market); see also Tr. at 681 (Roesner) (same). 

C4 HMA’s “brand commitment” argument is groundless—World Car Hyundai 
was and has always been committed to the Hyundai brand. 

HMA asserts that the disproportionate allocations to Red McCombs were justified 

because Red McCombs showed more “brand commitment“ than World Car. Even if this were 

true, which it is not, HMA did not explain or provide a policy back in the real time that said 
“brand commitment” would get a dealership more inventory. 

The objective record directly refutes HMA‘s claim. Red McCombs did not demonstrate 

commitment to the brandiit closed down an entire Hyundai dealership in 2009. Tr. at 63 

(Zabihian). Hetrick conceded that the closure of this Red McCombs dealership was a “blow to 

Hyundai” that made Hetrick question Red McCombs’ commitment to the Hyundai brand and
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become afraid that McCombs would give up the other two Hyundai dealerships, which would be 

a further blow to HMA and to Hetrick in his new role as Regional GM. See id. at 1005-06 

(Hetrick). The disproportionate favorable treatment by Hetrick happened because HMA feared 
losing more McCombs dealerships, not because of some alleged “brand commitment,” 

World Car Hyundai demonstrated its commitment to the Hyundai brand in many ways, 

including for example (1) continually asking to lgg more inventory from Hyundai, PTX 22, PTX 

28, PTX 44, PTX 45, PTX 51, PTX 52, PTX 77, Tr. at I72-74 (Zabihian), id. at 498-99 (Willis); 

(2) spending millions of dollars on advertising of Hyundai products and outspending Red 

McCombs on advertising by a 3-l margin, even during the recession and even when HMA did 
not allocate sufficient inventory, PTX 104, Tr. at 414-15, 434 (Kiolbassa); (3) buying 11 acres of 

land next to a Wal-Mart for the purpose of building an exclusive Hyundai facility (which HMA 
rejected), Tr. at 127-28 (Zabihian); and (4) floorplanning its vehicles with Hyundai Motor 

Finance Company, resulting in an extra $500,000 per year in interest that World Car paid to 

Hyundai, Tr. at 174-76 (Zabihian). These are objective facts that directly contradict HMA’s 

assertions. Not only that, they show a commitment to the consuming public that HMA disdained 
in order to drive a dealer out of business. 

Despite all this, HMA argues that World Car was not "committed" to Hyundai because it 
did not participate in Hyundai’s service loaner program. World Car did not participate in that 

program because (l) it did not have sufficient inventory to devote to “true” service loaners, and 

(2) HMA’s service loaner program deceives the public by prematurely starting the customer’s 

warranty on a vehicle. Tr. at 376-83 (Zabihian); id. at 534-35 (Willis); PTX 118, McLean Dep. 

at 34-35, 61-63. World Car refused to participate in a program that effectively cheated
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customers out of a portion of the warranty advertised by HMA. See Tr. at 531-35 (Willis); id. at 

1067-70 (Hetrick); PTX 60. 

D. World Car Hyundai could not have reported sales any faster because it did 
not want to engage in fraud or cheat customers out of warranty. 

HMA contends that World Car Hyundai did not report its sales fast enough and that this 
negatively affected its inventory levels. Reply, at 16. However, World Car Hyundai could not 

have reported sales any faster unless it falsely or prematurely reported sales. Tr. at 366-370 

(Kiolbassa); id. at 523-26, 585-86 (Willis); see also PTX 2. World Car declined to do this 

because that Would be a violation of HMA’s Rules and Regulations and it would also cheat the 

customer out ofa portion of the warranty. Tr. at 105, 108 (Zabihian); id. at 1074-75 (Hetrick). 

Although HMA rationalizes that a customer “presumably” would get a price discount on 
a vehicle that was prematurely reported as sold, HMA has no policy and does nothing to ensure 
that the dealership even discloses to the customer that a prematurely-reported vehicle has less 

than a full 10-year warranty remaining. Tr. at 1074-75 (Hetrick); PTX 120, Zuchowski Dep. at 

217-18, 222. ln sum, HMA is aware that its own system for reporting sales and allocating 

inventory allows dealerships to stan the warranty clock prematurely, and knows that dealerships 

are doing this, but yet HMA does nothing about that. This shows a disturbing indifference not 

only to dealerships, but to the ultimate consumers. The PFD would reward HMA for this 
deceptive conduct. 

Moreover, HMA’s arguments about the speed of sales reporting are irrelevant because, as 

HMA has conceded, it does not matter whether a vehicle is reported sold one day or ten days 

after the sales contract is executed as long as it is reported before an allocation event. See PTX 

117, Hetrick Dep., at 127. World Car Hyundai completes an RDR as soon the sale is final and 
completed with all elements required by HMA’s policies, including a completed finance
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contract. Tr. at 366-370 (Kiolbassa); id. at 523-26, 585-86 (Willis); see also PTX 2. Submitting 

RDRs any faster than World Car Hyundai does would be reporting a vehicle as sold when the 

sale is not yet completed. Id. World Car was thus penalized by not engaging in these practices. 

E. World Car is successful when it has sufficient inventory, but it still needed 
inventory in 2014 and Z015. 

HMA assens that World Car Hyundai had “all the vehicles it needed” but still did not 

reach 100% sales efficiency. Not true. 

The World Car organization has been successful in selling vehicles, but only when it has 

them in inventory. See, e.g., Tr. at 444-45 (Kiolbassa) (selling a lot of Kias “out of that same 

ratty store that Hyundai is complaining about” because “I have the inventory in Kias"); PTX 120, 

Zuchowski Dep., at ll8 (assumed that World Car was doing “very well” as Mazda dealers 

because “they were supported by the regional manager from Mazda”). As Mr. Zabihian testified: 

Q. And he’s complaining that you’re outselling Hyundai by 6 to 1 with your Kias, 

A. Yes. 

Q. Did you suddenly, like, walk to a different showroom and become a bad 
dealer, be a good Kia dealer and a bad Hyundai dealer’! 

A. No. No. 

Q. What was going on here? 

A. Difference of inventory. I've always had inventory with Kia. 

Tr. at I93-94 (Zabihian). World Car Hyundai’s “close” rate has historically been, on average, 

between 28 and 32 percent. Tr. at 514-15 (Willis). That means approximately 30 percent of 

people who Show up on the lot at a World Car Hyundai store end up buying a car from World 

Car Hyundai. Id. That is two-thirds higher than the national average “close” rate of l8 percent. 

Id.
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From 2006 to 2008, the World Car Hyundai dealerships had similar sales levels (some 

years better) as Red McCombs Hyundai. PTX 10; see also Tr. at 500 (Willis), Of course, World 

Car Hyundai did not have problems getting inventory during that time frame, which was prior to 

Hetrick’s arrival. Tr, at 501 (Willis); id. at 635 (Roesner). 

World Car Hyundai has improved its sales efficiency recently, but it still does not have 

“plenty of inventory” to meet 100%, as HMA asserts. See DTX 97 (June 2015 YTD sales 
efficiency of 78.34% for Noith); id. (June 2015 YTD sales efficiency of 29.76% for South). 
When asked about inventory from October 2014 going forward, Willis testified that “we’ve 

never been in a position where we said we didn’t want cars.” Tr. at 496-97. And Kiolbassa did 

not, as HMA asserts, say that World Car South had sufficient inventory to meet 100% Sales 
efficiency, because it did not. See PTX 4 (20l4’s expected registrations were 784); PTX 97 

(June 2()l5’S YTD expected registrations were 410). HMA did not allocate 784 vehicles to 
World Car Hyundai South in 2014 nor did it allocate over 400 vehicles to World Car South in the 

first six months of 2Ol5—as it did to Red McCombs. 

III. Argument and Authorities 

HMA’s first argument is that the sales efficiency measure has been widely recognized as 

a valid measurement tool. This is a red herring. World Car does not challenge the concept of 

sales efficiency in general or using sales efficiency in a vacuum, but rather HMA’s use of sales 

efficiency as applied to World Car. 

A. The ALJ misapplied the legal test for Section 230l.467(a)(l)—HMA 
unreasonably required World Car to sell more cars than it was allocated. 

l. HMA required 100% sales efficiency. 
HMA insists that there is no requirement of 100% sales efficiency because the dealer 

sales and service agreement does not contain the magic words “dealer is required to achieve
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100% sales efficiency." Reply at 28-30. According to HMA, the AL] limited the inquiry to 

whether the dealer sales and service agreement contains such a requirement “only because of 

WC’s allegations." Reply, at 39. HMA is wrong on both accounts. Its position ignores the 

definition of franchise under Texas law and the actual language used in HMA’s communications 

to World Car Hyundai where it alleged “material breach.“ 

First, Texas law defines “franchise” to include “a written communication from a 

franchisor to a franchisee in which a duty is imposed on the franchisee, under which . . . any 

right, duty, or obligation granted or imposed by this chapter is affected.” Tex. Occ. Code § 

230l.002(l5). Thus, a franchise agreement is broader than the dealer sales and service 

agreement. It includes Hetrick’s letter to World Car claiming “material breach” of the dealer 

agreement because that letter imposed a duty on World Car to sell a specific number of vehicles 

for a specific time period in order to meet its sales performance obligations—or face the real 

prospect of termination. PTX 67. 

Second, Hetrick‘s “material breach” letter shows that HMA required adherence to 100% 
sales efficiency. Hetrick told World Car Hyundai that the dealership had not met its obligation 

to “effectively promote and sell Hyundai products,” specifically because of its “sales efficiency.” 

Id. Hetrick specified the sales efficiency obligation by stating that “through April of this year, 

your dealership should have sold 282 Hyundai vehicles.” Id. (emphasis added). In other words, 

World Car needed to sell 282 Hyundai vehicles during that time period to be 100% sales efficient 

and comply with its sales obligations to HMA. Because World Car did not, Hetrick said that 

World Car Hyundai was in "material breach” of the dealer agreement for failing to comply with 

its sales obligations. Id. 
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Third, the testimony of witnesses for both sides shows that HMA required 100% sales 
efficiency to avoid being in material breach of the franchise, Art Kiolbassa, World Car’s Vice 

President, testified: 

[D]o you know about a letter that was sent by Mr. Hetrick to World Car that said 
your sales efficiency numbers were so bad that it was a violation of the agreement 
-- of the franchise agreement? 

Q. 

A. Yes. 

Q. Are you aware of that’! That's a pretty serious allegation, isn't it? 

A. Yes. 

Isn‘t it tnie. if vou know. isn't it true that that can be grounds for terminating a 
dealer. violation of the dealer service agreement. right? 

Q. 

A. Yes Sll' . 

Tr. at 437 (emphasis added); see also Tr. at S47-48 (Willis) (testifying that HMA managers 
spoke with World Car about not meeting 100% sales efficiency every month during relevant time 

period). Hetrick also testified: 

Q. [S]a|es efficiency is right there in the column for a dealer’! 

A. Yes, it is. 

Q. Every year ~- 

A. Yes. 

Q. -- you-all look at that, and you talk about it? 

A. Yes, We do. 

Q. You talk about it with every dealer? 

A. Yes. 

Q. Okay. And vou use it for a metric as to whether they‘re abiding bv their 
contractual obligations? 

A Yes we do 

Tr. at l0l3 (emphasis added). 
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Based on all of the above, it is indisputable that HMA focuses on sales efficiency as the 
metric for sales performance under the franchise and that HMA claims material breach when a 

dealership’s sales efficiency is below 100%. The magic words “dealer must be 100% sales 

efficient” are not required, as HMA claims. Nor is World Car Hyundai supposed to have its 

franchise terminated in order for 100% sales efficiency to be a requirement. The facts and 

evidence show that World Car Hyundai was required to meet 100% sales efficiency in order to 

avoid being considered in material breach of the franchise agreement. HMA required adherence 
to this sales standard. 

2. HMA’s requirement was unreasonable. 
lt is undisputed that to be considered 100% sales efficient in each year from 2010 through 

2013, World Car Hyundai had to sell more cars than it was allocated by HMA. Compare PTX 3- 

4 with PTX 81; see also Tr. at 544 (Willis); id. at 423-25 (Kiolbassa). That is the very definition 

of unreasonable. HMA, however, argues that the number of vehicles that were allocated to 

World Car was entirely within World Car’s control, so any failure to achieve 100% sales 

efficiency was World Car‘s fault. Reply, at 22-23. Not so. 

Just like Red McCombs in mid-2010, World Car did not have the “critical mass” of 

inventory required to attract customers, grow sales, and build inventory. Tr. at 80-81 (Zabihian); 

Tr. at l046—47 (Herrick); id. at 643 (Roesner); PTX I8; DTX I75; DTX 181; DTX I88. 

Notwithstanding a supposed lack of supply of Hyundai inventory, Hetrick provided the Red 

McCombs dealerships with plenty of extra inventory that allowed Red McCombs to meet 100% 

sales efficiency, but he did not for World Car. See PTX 126; see also PTX 109-110; Tr. at 1102 

(Hetrick). When World Car Hyundai continually requested to buy more inventory from HMA, 

Hetrick repeatedly ignored or rejected the requests. See, e.g., Tr. at 360 (Zabihian); id. at 950 

(Hetrick). HMA knew that World Car Hyundai did not have sufficient inventory to reach 100% 
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sales efficiency during 20l0 through 2013, and HMA knew that the Toyota challenge continually 
raised the bar for World Car Hyundai South’s sales efficiency. PTX 53; Tr. at 489-95 (Willis); 

Tr. at 997-98 (Hetrick). HMA’s district manager even told World Car Hyundai that the expected 

sales levels were “unrealistic.” Tr. at 425 (Kiolbassa). However, HMA never allocated more 
cars so that World Car could meet the required standard. Tr. at 426, 442 (Kiolbassa). Hetrick 

conceded that he could have allocated more vehicles to World Car Hyundai but did not do so 

because he did not have an interest in helping it “break the cycle" in order improve its sales 

efficiency during 2010-2013. See, €.g., Tr. at 1079, 1101-O2 (Hetrick), 

Based on HMA’s knowledge of World Car’s inventory situation and the Toyota 

challenge, it was unreasonable for HMA not to sell World Car at least enough vehicles to meet 
100% sales efficiency (if it sold all of its inventory) while at the same time requiring adherence 

to 100% sales efficiency. 

B. The ALJ misapplied the legal test for Section 230l.468—HMA unreasonably 
discriminated against World Car in allocations of inventory to the San 
Antonio market. 

l. World Car Hyundai pleaded a claim for unreasonable discrimination. 

HMA first contends that World Car “never pleaded a claim for ‘unreasonable 

discrimination.”’ Reply, at 6. This argument is frivolous. World Car Hyundai pleaded 

violations of Section 2301.468 of the Occupations Code and provided fair notice to HMA of the 
violations.3 

Texas follows a “fair notice” standard for pleading, which looks to whether the opposing 

party can ascertain from the pleading the nature and basic issues of the controversy and what 

testimony will be relevant. See Horizon/CMS Healthcare Corp. v. Auld, 34 S.W.3d 887, 896-87 

3 The ALJ used the 2003 version of the statute to analyze World Car’s claims, and HMA did not 
file any exceptions to the PFD on that basis. 
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(Tex. 2000) (holding that trial court correctly applied previous version of statute even though 

pleading referred to inapplicable current version of statute that had been amended). “A petition 

is sufficient if it gives fair and adequate notice of the facts upon which the pleader bases his 

claim. The purpose of this rule is to give the opposing party information sufficient to enable him 

to prepare a defense.” Roar/c v. Allen, 633 S.W.2d 804, 810 (Tex. I982). 

Here, World Car Hyundai pleaded (and proved) sufficient facts to give adequate and fair 

notice to HMA of its claim that HMA violated Section 2301.468 through disparate and 

discriminatory allocations of inventory as compared to other Hyundai dealerships. See. €.g., Znd 

Am. Compl. at 1] 8 ("HMA discriminated against World Car Hyundai by consistently providing 

more than sufficient inventory to similar Hyundai dealerships.”); id. at 1| 1 1 (“There is no reason 

for the disparate treatment in inventory."); id. at 1i l3 (“HMA’s disparate treatment of World Car 

Hyundai was compounded . . . .”); id. at pgs. ll-12 (HMA violated Section 2301.468 by 
"providing World Car Hyundai with much less inventory than World Car Hyundai needed and 

much less inventory than HMA provided to other Hyundai dealers in the competitive market 
area”). The entire thrust of the facts pleaded in the Second Amended Complaint is that HMA 
treated World Car Hyundai differently from other Hyundai dealerships (especially Red 

McCombs) by giving those dealerships additional allocations or other benefits and not giving 

them to World Car Hyundai, without a legitimate basis. See generally 2nd Am. Complaint. 

World Car Hyundai satisfied the fair notice pleading standard for a violation of Occupations 

Code Section 2301.468 (2003) and HMA had fair notice.4 

4 In addition, HMA did not specially except to World Car Hyundai’s pleading of Section 
2301.468. When a party fails to specially except, the pleadings must be constnied liberally in 
favor ofthe pleader. See Boyles v. Kerr, 855 S.W.2d 593, 60l (Tex. 1993). 
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2. The discrimination happened “in the sale of a motor vehicle” because 
every allocation at issue was a sale of a motor vehicle. 

HMA next argues that it did not violate Section 2301.468 because the discrimination 

between World Car and Red McCombs did not happen “in the sale of a motor vehicle." 

According to HMA, “[a]llocating vehicles and selling vehicles are not the same thing,” Reply, at 

46. These arguments are frivolous. Every time a vehicle is allocated to a dealership and that 

allocation is accepted, HMA W the vehicle to the dealership. See, e.g., Tr. at 73, 173-76 

(Zabihian). Thus, every accepted allocation is a sale ofa motor vehicle. 

World Car Hyundai does not challenge unaccepted offers of inventory that werei m to a dealership. This case is about the number ofvehicles that World Car Hyundai was able 

to purchase from HMA as compared to the number of vehicles that other Hyundai dealerships 
were able to purchase from HMA, especially Red McCombs. Those vehicles were actually sold 

by HMA and actually purchased by dealerships. In this case, all of the allocations that World 

Car Hyundai challenges as unreasonably discriminatory were in fact sales ofvehicles by HMA tp 
Hyundai dealerships. 

3. HMA’s discrimination in allocating inventory was irrational and 
unfair, and disserves the public. 

Next, HMA proposes that the “discrimination” prohibited by Occupations Code Section 
2301.468 must be “arbitrary, capricious, without substantial cause or reason, or lacking a 

legitimate business justification.” Using that proposed definition of “unreasonable” in this case 

is not supported by Texas law. 

The ALJs in Star Motor Cars v. Mercedes Benz USA, LLC adopted the definition of 

“unreasonable” as proposed by counsel for Mercedes Benz, who cited as support Mitchell ' s Inc. 

v. Nelmx, 454 S,W,2cl 809, 813-14 (Tex, App.—Dallas 1970, writ reFd n.r.e.) and Burlington 

Northern & Santa Fe Ry. Co. v. South Plains Switching, Ltd. Cu, 174 S.W.3d 349, 352-54 (Tex. 
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App.~Fort Wofih 2005, no writ). Counsel for Mercedes Benz was mistaken. Neither of those 

cases used or adopted HMA’s (or Mercedes Benz’s) proposed definition of “unreasonable.” 

Neither of those cases involved the Occupations Code. In fact, Burlington recognized that “no 

legal definition of ‘unreasonable’ has been adopted or approved by Texas courts," including the 

Mitchell's court. l74 S.W.3d at 354; see also B.l\/[.B. Corp. v. McMahan' s Valley Stores, 869 

F.2d 865, 868 (5th Cir, 1989) (discussing Mitchell ii). 

“Unreasonableness is relative, and every case must be judged on its own particular facts.” 

Burlington, 174 S.W.3d at 353, Because no legal definition of “unreasonable” has been adopted 

by Texas courts, the finder of fact must be “free to consider the ordinary meaning of 

[unreasonable] in light of the evidence presented.” Id. at 354 (holding that trial court properly 

refused to instruct jury with legal definition ofunreasonable). 

As set forth in World Car Hyundai’s Exceptions, the proper standard, which the AL] 

should have applied to the facts, is the ordinary meaning of unreasonable~whether I-lMA’s 

discrimination was not guided by reason, irrational, or beyond the limits of acceptability or 

faimess. See Exceptions, at 5-6. 

4. The “reasons” that HMA now uses to justify the discrimination are 
after-the-fact excuses not supported by the record. 

HMA’s discriminatory inventory allocation to the San Antonio Hyundai dealerships was 

unreasonable—it was both irrational and unfair to provide Red McCombs with triple the 

discretionary allocations as were provided to World Car Hyundai, when there were no material 

differences between the dealerships,5 This discrimination hurt competition and the consuming 

5 Even if the appropriate definition of “unreasonable” in Section 2301.468 “arbitrary and 
capricious,” HMA’s discrimination met that standard. It was arbitrary for Hetrick to provide 
over 6 ‘/2 times as many discretionary allocations to Red McCombs as he did to World Car 
Hyundai during his first six months on the job, The justification that was documented at the 
timeigiving Red McCombs additional cars as a boost to help Red McCombs meet its sales 
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public by creating disproportionate Hyundai inventory in San Antonio, concentrating the 

available selection ofHyunclai vehicles at fewer stores thus creating less competition on price, 

HMA claims that there were “legitimate reasons" for the disproponionate allocations, but 
all of these “reasons” are pretextual excuses that were not documented contemporaneously but 

surfaced for the first time during the hearing. 

There Was not one scrap of documentation showing that Hetrick gave Red McCombs 

between three and seven times as much discretionary allocation as he did to World Car because 

of (l) the Equus line, (2) the service loaner program, or (3) being exclusive. HMA did not 
provide any policy, memo, or email that showed Hetrick was providing these extra allocations to 

Red McCombs because it added Equus, participated in the service loaner program, or became 

exclusive. The documents created at the time of the allocations showed that Hetrick was 

providing Red McCombs with boosts in inventory to help the dealership meet its sales goals, 

PTX I8; PTX 21. Hetrick’s oral explanations for his discriminatory treatment first appeared 

during the hearing and were contradicted by the documentary evidence. The AL] improperly 

speculated that if World Car Hyundai had also added the Equus line, participated in the service 

loaner program, or became exclusive (at South store) then World Car Hyundai would have 

received more allocations as well. There was no basis for that speculation. 

goalsiwould have applied equally to World Car Hyundai because both Red McCombs and 
World Car (1) were unclerperforming according to HMA, (2) had similar levels of inventory, and 
(3) were asking for more inventory. World Car Hyundai was in need of a “boost in inventory" 
just like Red McCombs, but Hetrick did not provide one at any time between 2010 and 2013. It 

was arbitrary and without substantial cause for Hetrick to continue to provide Red McCombs 
with over three times as many discretionary allocations as World Car when World Car did not 
even have enough inventory to meet 100% sales efficiency, was continually asking to buy more 
inventory, and had demonstrated a history of success when it was provided sufficient inventory. 
Regardless of the definition used, HMA unreasonably discriminated against World Car Hyundai, 
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HMA also argues that the discretionary allocations by Hetrick were fair because the 
percentages were “similar.” Reply, at 14-15. These percentages are misleading and not an 

appropriate measuring stick, however, because they are based on denominators created by prior 

discriminatory allocations. The dealerships did not have similar-sized inventories in 2011-2013 

due to the boosts in inventory that Hetrick provided to Red McCombs in W that allowed Red 
McCombs to nearly double its inventory in the second half of 2010 and beyond. See PTX 18, 

21. As Hetrick testified: 

Q. S0 if Somebody is already doing really well and you’re just doing it on 
percentages, the rich are going to get richer, right? 

A. Sometimes, yes. 

Q. Well, of course. 1fthey‘re selling 1,000 cars a year and somebody is selling 
400 a year and you say you're doing the same ratio, the other guys will get two 
and a halftimes as much allocation? 

A. Yes. 

Q. Even the extra allocation that you have the discretion to use, right? 

A. Yes. 

Q. To break the cycle? 

A. Yes. 

Tr. at I102. Thus, even though Hetrick acknowledged that World Car Hyundai most needed to 

“break the cycle" in 2010-2013, he provided Red McCombs with at least 3 times as many 

discretionary allocations as World Car Hyundai during 2010-2012. HMA’s disparate allocations 

to the Hyundai dealerships in San Antonio were unreasonable and unfair. 
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C. The ALJ misapplied the legal test for Section 230l.478—HMA did not meet 
its duty of good faith and fair dealing. 

1. The Code requires good faith and fair dealing—it does not merely 
prohibit bad faith. 

HMA first argues that the question of Whether HMA violated its statutory duty of ggl m and fair dealing should be decided by Whether World Car Hyundai proved that HMA acted 
in bad faith. That is wrong. Occupations Code Section 230l.478(b) does not gm “bad 
faith” practices, it Lyell “good faith and fair dealing.” While a showing of “bad faith” would 

cenainly demonstrate a lack of “good faith and fair dealing," it is merely a subset. The definition 

of “bad faith” that HMA proposes, which was used in the context of Rule 13 sanctions and the 
Deceptive Trade Practices Act ("DTPA"), does not apply to whether a party to a franchise 

agreement complied with its statutory duty of good faith and fair dealing. 

HMA’s reliance on Bray v. Tejas Toyota, Inez, 363 S.W.3d 777 (Tex. App.~Austin 

2012, no pet.) is misplaced. The Tejos Toyota court did not rule on the propriety ofusing a “bad 

faith” standard to define the duty of “good faith and fair dealing." As such, the Board is not 

bound by Tejas Toyota to determine the appropriate standard here. 

Regardless, the ALJ’s proposal for decision in Tejas Toyota was legally flawed. That 

AL] relied on Campos v. Ysleta Gen. Hosp, 879 S.W.2d 67 (Tex. App.—El Paso 1994, writ 

denied) to propose that the statutory duty of good faith and fair dealing should be defined in 

terms of bad faith. Campos was a case involving Rule l3 sanctions for filing a lawsuit in bad 

faith. See Tex. R. Civ. P. 13. The court in Campos defined “bad faith” in the Rule I3 context as 

“the conscious doing of a wrong for dishonest, discriminatory, or malicious purpose," citing 

Elbaor v. Sanderson, 817 S.W.2d 826, 829 (Tex. App.~Fort Worth I991, no writ) for that 

definition. Campos, 879 S.W.2d at 71. Elbaar was a case filed under the DTPA, which also 

explicitly prohibits bringing an action “in bad faith.” 817 S.W.2d at 829 (citing Tex. Bus. & 
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Com. Code § l7.50(c)). Campos and Elbuor do not provide any support for applying the “bad 

faith” standard to Section 2301.478(b) (which expressly requires “good faith”) because the rule 

and statute involved in those two cases actually used the express term “bad faith.“ 

The statute in this case uses the words “good faith and fair dealing.” Tex. Occ. Code § 

230l.478(b). Those are the words that must define the dutyinot “bad faith.“ If the Legislature 

wanted to create a more limited duty by prohibiting only “bad faith” conduct under a franchise 

agreement, and thus requiring proof of bad faith, it could have drafted Section 230l.478(b) using 

the words “bad faith,” as it has in other statutes where a showing of bad faith is required. See, 

e.g., Tex. Bus. & Com. Code § 17.952 (bad faith claim of patent infringement); Tex. Ins. Code § 

1467.101 (bad faith mediation); Tex. Prop. Code § 92.204 (bad faith disclosure of incorrect 

information); Tex. Labor Code § 61.053 (bad faith withholding of wages). The Legislature did 

not. The Board should use the plain meaning of the actual words used in the statutes 

2. HMA did not act fairly or in good faith with World Car Hyundai. 
HMA argues that the “sole discretion” standard in the dealer agreement means that HMA 

did not do anything wrong in allocating vehicles. HMA is wrong on the law and the facts. 
First, the “sole discretion” standard in the dealer agreement cannot tmmp the law of the 

State of Texas. One purpose of the Occupations Code, including Section 230l.478(b), is to 

prevent “fraud, unfair practices, discrimination, impositions, or other abuse of the people of this 

6 The Board can also look to the closest analogue, the duty of good faith and fair dealing in 
commercial agreements under the U.C.C. See Tex. Bus. & Com. Code § 1.304 (“Every contract 
or duty within this title imposes an obligation of good faith in its performance and 
enforcement"); Merrill Lynch, Pierce, Farmer & Smith, P. C. v. Greystune Servicing C0rp., lnc., 
3:O6—CV—0575-P, 2007 WL 2729935, at *l3—14 (ND. Tex. Sept. 18, 2007) (“[T]he parties to the 
Loan Agreement were bound to perform their obligations thereunder in good faith”); Broolcride 
Farms v. Mama Rizz0's, Inc., 873 F. Supp. 1029, IO34 (S.D. Tex. 1995) (“[S]ta.nda.rd of good 
faith performance requires honesty in fact and observance of reasonable commercial standards of 
fair dealing in the trade”). 
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state." Tex. Occ. Code § 230l.00l(2). That is why the Texas Legislature chose to expressly 

impose a statutory duty of “good faith and fair dealing” on the parties to a franchise (a duty that 

is not present in every contractual relationship). Thus, the Occupations Code requires good faith 

and fair dealing and makes the Board the ultimate arbiter of what constitutes good faith and fair 

dealinginot HMA acting in its “sole discretion.” See Jankowiak v. Allstate Prop. & Cas. Ins. 
Ca, 201 S.W.3d 200, 205 (Tex. App.—Houston [l4th Dist.] 2006, no pet.) (“[Contract] 

provisions that are inconsistent with express statutory requirements or purposes are invalid"). 

Second, HMA’s allocations were disproportionate and discriminatory. Given World Car 

Hyundai’s repeated requests to buy more inventory and l-lMA’s continual choices to reject those 

requests and allocate the inventory to World Car’s competitor instead, HMA did not comply with 
its duty to act fairly and in good faith to World Car Hyundai. 

Citing Tejar Toyota, HMA also argues that requiring 100% sales efficiency, given World 
Car Hyundai’s inventory levels and HMA’s choice not to provide it with substantial 

discretionary allocations, was not a breach of its duty to act fairly and in good faith. Reply, at 

50. But Tejas Toyota did n_ot involve a detennination Whether “a requirement of l00% sales 

efficiency violated § 2301.478(b).” See HMA Brief, at 58, Instead, the issue in Tejas Toyota 

was whether by proposing a franchise agreement that contained certain sales perfonnance 

requirements, the distributor violated the statutory duty of good faith and fair dealing. 363 

S.W.3d at 786. Tejas Toyota provides no support for the notion that HMA’s sales efficiency 

requirements for World Car Hyundai were reasonable, or that HMA acted fairly and in good 
faith. 

HMA violated its duty of good faith and fair dealing by continuing to use the same Sales 
efficiency standards for World Car Hyundai While at the same time refusing to help World Car 
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"break the cycle“ through additional discretionary allocations of inventory. See Exceptions, at 

24-25, 31. The ALJ’s failure to find that is a legal error. 

IV. Conclusion 

The ALJ misapplied the legal tests of “unreasonable sales standards,” “unreasonable 

discrimination," and “good faith and fair dealing." From 2010 through 2013, HMA required 
World Car Hyundai to sell more vehicles than it received from HMA in order to be considered 
100% sales efficient and not in breach of the franchise agreement. That was unreasonable. What 

made this unreasonable requirement even more egregious is that, notwithstanding the purported 

lack of supply, HMA in fact had the vehicles and could have supplied enough inventory to 
World Car Hyundai so that it had the chance to be 100% sales efficient by selling that inventory, 

That was unfair. HMA chose not to sell those vehicles to World Car Hyundai but instead 

decided to favor World Car Hyundai’s closest competitor, Red McCombs Hyundai, through 

significant and lopsided discretionary allocations to Red McCombs between 2010 and 2013. 

That was discrimination, 

If the PFD is accepted without modification, it will give manufacturers and distributors 

free rein to treat dealers unreasonably and unfairly in allocation and sales efficiency because 

there will be no floor, no minimum baseline of faimess that all manufacturers and distributors 

have to meet in order to comply With Texas law. Accordingly, the Board should reject the PFD. 

A proposed Final Order is attached for the Board’s consideration. 
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Respectfiilly submitted, 

DAN DOWNEY, P.C. 
By:/s/ Dan Downey 

Dan Downey 
State Bar No. 06085400 

1609 Shoal Creek B1vd., Suite #100 
Austin, Texas 78701 
Telephone: 512/477-4444 

SMYSER KAPLAN & VESELKA, LALIPV 
By: /s/ Lee L. Kaglan 

Lee L. Kaplan 
State Bar No, 11094400 
Jarocl R. Stewart 
State Bar No. 24066147 

700 Louisiana, Suite 2300 
Houston, Texas 77002 
Telephone: 713/221-2300 
Facsimile: 713/221-2320 

ATTORNEYS FOR COMPLAINANTS 

CERTIFICATE OF SERVICE 
I hereby certify that, on this 18th clay of May, 2016, a true and correct copy of the abovc 

and foregoing instrument has been served via email on all counsel of record. 

5636791 

/s/Jarod R. Stewart 
Jarod R. Stewart
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TEXAS DEPARTMENT OF MOTOR VEHICLES 
MOTOR VEHICLE DIVISION 

NEW WORLD CAR NIssAN, INC., d/b/a 
WORLD CAR HYUNDAI, and NEW 
WORLD CAR IMPORTS, sAN 
ANTONIO, INC., d/b/a WORLD CAR 
HYUNDAI 

�������������������������� 

Complainants, 

SOAH DOCKET NO. 608-14-1 208 LIC 
MVD DOCKET NO. 14-0006 LIC 

HYUNDAI MOTOR AMERICA, 
Respondent. 

FINAL ORDER 
The above-referenced matter is before the Board of the Texas Department of Motor 

Vehicles (Board) in the form of a Proposal for Decision (PFD) from the State of Office of 
Administrative Hearings (SOAH). 

Overview 

This case involves a complaint filed by New World Car Nissan, Inc. d/b/a World Car 
Hyundai and New World Car Imports, San Antonio Inc. d/b/a World Car Hyundai (collectively 
“World Car”) against the United States distributor ofl-lyundai vehicles, Hyundai Motor America 
(HMA). World Car alleges that HMA violated Texas Occupations Code: (i) Section 
2301.467(a)(l) by requiring adherence to unreasonable sales standards, (ii) Section 2301.468 by 
engaging in unreasonable discrimination, and (iii) Section 230l.478(b) by not acting fairly or in 
good faith. 

Issues Presented 

The issue before the Board is whether World Car has shown that HMA required 
adherence to unreasonable sales standards, unreasonably discriminated against World Car, and 
failed to comply with its duty ofgood faith and fair dealing. 

Summag at B0ard’s Decision 
On March 10, 2016, an administrative law judge (ALJ) at SOAH issued a PFD in this 

matter. The Board considered the PFD during an open meeting held on , 2016. Based 
on a review of the PFD, the parties’ exceptions and replies, and oral argument, the Board 
concludes that the ALJ misinterpreted and misapplied applicable law in the following ways:
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l. The ALJ incorrectly assumed that Section 230l.467(a)(l) of the Texas Occupations Code 
limits the required adherence to a sales standard that is expressly stated in a dealer 
agreement. 

2. The ALJ improperly applied the concept of unreasonable discrimination because HMA 
gave nearly three times the amount of discretionary allocations to World Car’s closest 
competitor, even though the dealerships were similarly situated and all wanted more 
inventory. 

3. The ALJ misapplied the statutory duty of good faith and fair dealing because HMA did 
not act fairly or in good faith in allocating inventory to World Car or in requiring World 
Car to meet 100% sales efficiency. 

The ALJ‘s misapplication and misinterpretation of the applicable law so flawed her 
decision that the Board finds it cannot accept the ALJ’s proposal for decision. The Board finds 
that World Car met its burden to show that HMA required adherence to unreasonable sales 
standards, unreasonably discriminated against World Car, and tailed to comply with its duty of 
good faith and fair dealing. 

gecific Reasons & Legal Bases for Changes to Findings of F act and Conclusions o/'Law 

I Finding of Fact Numbers 20 and 21 are rejected and replaced under Tex. Gov’t 
Code § 200l.058(e)(l) because the ALJ did not properly apply or interpret the 
applicable law. Central to whether HMA’s different treatment of World Car 
versus Red McCombs constitutes unreasonable discrimination in violation of 
Occupations Code Section 230 l 468(2) is whether the dealerships were similarly- 
situated when the different treatment began. The ALJ improperly disregarded and 
failed to mention in the PFD the undisputed facts that Red McCombs closed an 
entire dealership in 2009, tumed down more allocations than World Car did 
during the first six months of 2010, and had a similar level of inventory as World 
Car in mid-2010. By ignoring these facts, the ALJ misinterpreted and misapplied 
the concept of unreasonable discrimination because the ALJ did not consider that 
the dealerships were similarly-situated when the different treatment began. 

0 Finding of Fact Number 27 is rejected under Tex. Gov’t Code § 200l.058(e)(l) 
because the ALJ did not properly apply or interpret the applicable law. The 
inquiry under Occupations Code Section 2301 .468(2) is whether HMA 
unreasonably discriminated against World Car. Whether World Car “chose to 
participate" in the “programs” mentioned by the ALJ would not excuse I-lMA’s 
discriminatory treatment and is therefore irrelevant. Moreover, the ALJ 
improperly speculated about the inventory that World Car might have received if 
it had participated in the “programs” mentioned by the ALJ. The ALJ’s 
misapplication and misinterpretation of the test for “unreasonable discrimination" 
led to the ALJ’s misplaced emphasis on possible inventory that World Car “might 
have" received rather than properly focusing on HMA‘s allocations to World Car 
as compared to Red McCombs.

2 
564729. 1

Contested Cases Briefing Notebook                               Volume 2 223



564789. i 

Finding of Fact Number 30 is rejected and replaced under Tex. Gov’t Code § 
200l.O58(e)(l) because the ALJ did not properly apply or interpret the applicable 
law, i.e. the statutory concept of “unreasonable discrimination.” HMA's 
discretionary inventory allocations to World Car as compared to Red McCombs 
between 2010 and 2013 were not rational, sensible, acceptable, or fair. 

Finding of Fact Number 50 is rejected and replaced under Tex. Gov’t Code § 
2001 .058(e)(l) because the ALJ did not properly apply or interpret the applicable 
law. The ALJ improperly assumed that Occupations Code Section 2301 .467(a)(l) 
is limited to unreasonable sales standards that are expressly stated in the dealer 
agreement. This statute is not so limited but rather prohibits a manufacturer or 
distributor from requiring adherence to any unreasonable sales standard wherever 
and however it is imposed. HMA “required adherence” to 100% sales efficiency 
as contemplated by Section 230l.467(a)(l) because the consequence for non- 
compliance was to be in “material breach" of the franchise and risk losing the 
dealership franchise. 

Finding of Fact Number 52 is rejected and replaced under Tex. Gov’t Code § 
2001 .058(e)(l) because the ALJ did not properly apply or interpret the applicable 
law. As seen in the Board‘s change to Finding of Fact Number 50 above, World 
Car’s complaint is not that “measuring sales efficiency" was unreasonable, but 
rather that requiring 100% sales efficiency was unreasonable. This requirement 
was unreasonable because HMA knew that World Car did not have sufficient 
inventory to meet 100% sales efficiency and HMA ignored or rejected World 
Car’s repeated requests to buy more inventory so that it could achieve 100% sales 
efficiency. 

Finding of Fact Number S3 is rejected and replaced under Tex. Gov't Code § 
2001 .058(e)(1) because the ALJ did not properly apply or interpret the applicable 
law. The ALJ did not properly apply the concepts of fairness and good faith. 
HMA's discretionary inventory allocations to Red McCombs were nearly triple 
the amount provided to World Car, which was unfair based on the circumstances, 
i.e. similarly-situated dealerships all asking for more inventory. It was also unfair 
for HMA to know that World Car did not have enough inventory to meet 100% 
sales efficiency, to tum down World Car's requests for more inventory so that it 

could achieve 100% sales efficiency, and then tell World Car that it was in breach 
of the franchise for not meeting 100% sales efficiency. 

Conclusion of Law Number 6 is rejected and replaced under Tex. Gov’t Code § 
2001 .058(e)(l) because the ALJ did not properly apply or interpret the applicable 
law. Based on the Board‘s adoption of Finding of Fact Numbers 50A and 52A, 
the Board finds that World Car met its burden to show HMA violated 
Occupations Code Section 230l.467(a)(l) by requiring adherence to an 
unreasonable sales standard. 

Conclusion of Law Number 8 is rejected and replaced under Tex. Gov’t Code § 
200l.O58(e)(l) because the ALJ did not properly apply or interpret the applicable

3
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law. Based on the Board‘s adoption of Finding of Fact Numbers 20A and 30A, 
the Board finds that World Car met its burden to show HMA violated 
Occupations Code Section 2301.468(2) by unreasonably discriminating against 
World Car. 

I Conclusion of Law Number 9 is rejected and replaced under Tex. Gov’t Code § 
200l.058(e)(l) because the AL] did not properly apply or interpret the applicable 
law. Based on the Board’s adoption of Finding of Fact Number 53A, the Board 
finds that World Car met its burden to show HMA violated Occupations Code 
Section 2301 .478(b) by not acting fairly or in good faith with World Car. 

Having considered the evidence, the arguments, and the findings of fact and conclusions 
of law presented in the PFD, the Board enters these findings of fact and conclusions of law. The 
ALJ’s Findings of Fact 20, 21, 27, 30, 50, 52, and 53 and Conclusions of Law 6, 8, and 9 are 
rejected. The ALJ’s Findings of Fact I-19, 22-26, 28, 29, 31-49, and 5| and Conclusions of Law 
1-5, and 7 are adopted. 

FINDINGS OF FACT 
1. New World Car Nissan, Inc. d/b/a World Car Hyundai and New World Car Imports, San 

Antonio, Inc., d/b/a World Car Hyundai (together, World Car) are licensed, franchised 
dealers for Hyundai products and services. 

2. Hyundai Motor America (Hyundai) is the wholesale distributor for Hyundai products and 
services in the United States. 

3. On December 6, 2013, the Texas Department of Motor Vehicles (Department) issued a 
Notice of Hearing advising that World Car had filed a formal complaint with the 
Department. 

4. The hearing on the merits convened on September 21, 2015, and concluded on September 
25, 2015. The record closed on January I 1, 2016, following the submission of written 
closing briefs and an agreed record. 

Background 

5. Ahmad Zabihian owns World Car in San Antonio, Texas. World Car owns two Hyundai 
dealerships in San Antonio. 

6. World Car's primary Hyundai competitor is Red McCombs Hyundai. Red McCombs 
owns two Hyundai dealerships in San Antonio-Red McCombs Superior and Red 
McCombs Nonhwest. 

7. Prior to the 2008 recession, World Car North and Red McCombs Superior performed at 
approximately equal levels in terms of the number of vehicles sold. World Car South 
performed less well. It is in a lower-income area than World Car North. Red McCombs 
Northwest did not perfonn as well prior to the 2008 recession, but improved its sales 
during 2008-2009.
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8. Hyundai's allocation consists of fonnula allocations, discretionary allocations, and 
manual allocations. 

9, Formula allocations make up approximately 85% of the vehicles allocated and are 
allocated through a formula and computer program. 

10. Under the allocation algorithm, vehicles are offered to dealers based on each dealer's 
inventory and the average number of vehicles sold by the dealer in the previous 90 days. 
The system allocates vehicles, one at a time, to the dealer in the region with the lowest 
days‘ supply for each respective model. 

ll. Discretionary allocations are made by Hyundai's regional general manager, who may 
distribute up to 15%. 

12. Manual allocations include tum downs, which are vehicles allocated to a dealer under the 
fonnula that the dealer rejects, which are then made available to other dealers in the 
region, and vehicles that have been re-customized or modified. 

I3. Sales efficiency is a metric that Hyundai uses to measure dealer sales perfonnance. 

14. Sales efficiency compares a dealer‘s total sales to sales the brand expects to achieve in the 
dealer's primary market area. Hyundai calculates expected sales by applying Hyundai's 
national average sales penetration in each vehicle segment in which Hyundai competes to 
the actual number of vehicles registered in that segment in the dealer‘s primary market 
BT33. 

15. Hyundai's Co»Op Advertising Commitment Program (Co-Op) provides funds (Co»Op 
advenising fimds) to dealers to assist with advertising. The funds do not pay for the total 
cost of advertisements the dealer purchases, but provide partial reimbursements. 

16. Eligibility for Co-Op advertising funds and the amount of reimbursement are determined 
by a formula that considers sales and customer services scores. Regional general 
managers also have some discretionary funds they can provide to dealers. 

l7. In 2009, Hyundai's regional general manager responsible for the San Antonio region Was 
Tom Hetrick, who replaced a different regional general manager that year, 

Discrimination and gauging the performance 0I' a dealership 

Discretionary zllocz tion 

I8. In 2009, during the first six months of Mr. Hetrick's tenure as regional general manager, 
he provided 134 cars through discretionary allocation to Red McCombs and 20 to World 
Car. 

19. The differences in discretionary allocation between Red McCombs and World Car 
continued through 2013.
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20A. In 2009 and 2010, World Car and Red McCombs voluntarily reduced their inventories, 
and in mid-2010 their inventories were at similar levels. 

. -‘= -- =--= -= ~ -;-- ~-= ~~ =.-; -- as: es 
reeessiom 

22. In 2010, Red McCombs Superior became an exclusive Hyundai dealership. 

23. World Car South shares a dealership with the Kia brand. 

24. Red McCombs Northwest added the luxury Equus line that required a facility upgrade 
and then renovated the store. 

25. Red McCombs Superior renovated its dealership in 201 I-2012. 

26. Red McCombs participated in Hyundai's service loaner program. 

28. World Car did not remove a dealership until 2014, when it renovated World Car North. 

29. World Car did not participate in Hyundai’s service loaner program. 

. .
‘ 

. :-.:‘ : — .-:. : ‘ .==‘.‘ - 
. :..~:.‘=- — .-=. ::- :*: 

30A. lt was not reasonable for Hyundai to provide nearly three times as many discretionary 
allocations to Red McCombs as to World Car between 2010 and 2013. 

Gaming the formula allocafion system 

3l. There was nothing improper or illegal about recording a Retail Delivery Report (RDR) 
for cars that had been spot delivered. 

32. Hyundai encouraged World Car to speed up its sales reporting by promptly submitting 
RDRs once a car was delivered to a customer. 

33. There was insufficient evidence to show that Red McCombs gamed the system by 
entering RDRs and then reversing them at a significantly higher rate than any other 
Hyundai dealership. 

34. The service loaner program allowed dealerships to sell cars into the service loaner 
program, thereby reducing the inventory available for sale and increasing fonnula 
allocation. 

35. The service loaner program was available to all Hyundai dealers.
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36. 

37. 

38. 

World Car chose not to participate in the service loaner program. 

Red McCombs participated in the service loaner program. 

There was insufficient evidence to show that Red McCombs gamed the allocation 
system. 

Sales efficiency 

39. 

40. 

41. 

42. 

43. 

In 2008, both World Car North and South were over 100% sales efficient. In 2009, the 
north store dropped to 96.8% and continued to drop over time. In 2014, it was 65.7% 
sales efficient. The south store fared worse. It dropped to 17.9% sales efficient in 2013 
but rebounded in 2014 to 31.2% sales efficient. 

In 2009, Toyota opened a manufacturing plant and new dealership close to World Car 
South. The manufacturing plant employs about 6,000 people. Those employees had 
incentives to purchase Toyota products. 

From 20|0 until 2013, Hyundais were in short supply worldwide, primarily due to the 
high demand caused by the Japanese tsunami that devastated Japanese manufacturing. 

Hyundai was aware that some dealers could not achieve 100% sales efficiency with the 
lower inventory. 

Hyundai measured sales efficiency in the same manner for all dealers. 

Co-Op Advertising Funds 

44. 

45. 

46. 

47. 

48. 

49. 

564789. 1 

Co-Op advertising funds must be used exclusively for advertising. 

The distribution of Co-Op advertising funds is calculated by a fom1ula that considers 
several factors including customer sales and service scores. The fom1ula is not intended 
to gauge the performance of a dealership. It simply calculates how much additional 
advertising funding a particular dealership will receive. 

The regional general manager has discretion to award additional Co -Op advertising 
funds. 

In 2010, World Car South was not eligible under the formula to receive Co-Op 
advertising funds. Mr. Hetrick provided the store with $60,000 in Co»Op advertising 
funds over the third and fourth quarters of that year. 

The Co-Op program formula is applied in the same manner to all dealers. 

Co-Op advertising funds are unrelated to the sale of a motor vehicle.
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Unreasonable Sales Standards 

. es. =- - ~ ' -= = ~=. = .» = = =
' ~ ~= 

H-yund-a-i-éea-lerw 

50A. Maintaining 100% sales efficiency is a requirement to avoid being in material breach of 
the franchise agreement with Hyundai 

51. World Car stores have not been 100% sales efficient for several years, and both are 
operating under valid dealer agreement. 

. H-.-3 .- - -- ==- -= = .- : --- 
st-B-Rd-Bids: 

52A. Requiring World Car to meet 100% sales efficiency in order to avoid material breach of 
the franchise agreement was requiring adherence to an unreasonable sales standard 
because Hyundai was aware that World Car did not have sufficient inventory to meet 
100% sales efficiency. 

Duty 0fG00d Faith and Fair Dealing 

53A. HyunClai’s discretionary allocations to the San Antonio market between 2010 and 2013 
were unfair, and Hyundai‘s requirement that World Car meet 100% sales efficiency 
despite the dealerships’ known lack of inventory was also unfair. 

CONCLUSIONS OF LAW 
1. The Texas Department of Motor Vehicles has jurisdiction over this case. Tex. Occ. Code 

§ 2301.001. 

2, The State Office of Administrative Hearings (SOAH) has jurisdiction over all matters 
related to the contested case hearing in this case, including the authority to issue a 
proposal for decision with findings of fact and conclusions of law. Tex. Occ. Code § 
2301.704. 

3. The hearing was conducted pursuant to the Administrative Procedure Act and SOAH'S 
procedural rules. Tex. Gov't Code ch. 2011 and 1 Tex. Admin. Code ch. 155. 

4. Proper and timely notice ofthe hearing was provided. Tex. Occ. Code § 2301.705. 

5. World Car has the burden of proof by a preponderance of the evidence. 1 Tex. Admin. 
Code § 155.427. 

6.
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6A. 

7. 

8. 

8A. 

9. 

9A. 

World Car met its burden of proof to show that Hyundai required adherence to 
unreasonable sales standards. Tex. Occ. Code § 2301.467(a)(1). 

World Car failed to meet its burden of proof to show that Hyundai discriminated against 
World Car by treating them differently as a result of a fonnula or other process intended 
to gauge the perfonnance of a dealership though allocation of vehicle inventory, sales 
efficiency calculations, or distribution of discretionary Co-Op advertising funds. Tex. 
Occ. Code § 2301.468(l) (2003). 

WerldGerfai4edtemeetitsburéenofpreofte9hewthatHyundaiengagedin 

World Car met its burden of proof to show that Hyundai engaged in unreasonable sales 
discrimination in the allocation of vehicle inventory between 2010 and 2013 because 
Hyundai provided disproportionate discretionary allocations of inventory to World Car’s 
nearest competitor in San Antonio that were not justified by any material differences 
between the dealerships. Tex. Occ. Code § 2301.468(1) (2003). 

World Car met its burden of proof to show that Hyundai violated its duty of good faith 
and fair dealing through discretionary allocations and through requiring World Car to 
meet 100% sales efficiency between 2010 and 2013. Tex. Occ. Code § 2301.478(b). 

ACCORDTNGLY, IT IS ORDERED: 

1. 

2. 

Dated 

That the findings of fact and conclusions of law in this Order are hereby adopted; and 

That World Car’s complaints under Occupations Code Sections 230l.467(a)(l), 
2301.468(2), and 230l.478(b) are hereby upheld. 

Laura Ryan 
Chair, Board of Texas Department of Motor Vehicles 

ATTESTED: 

564789. 1
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STATE OFFICE OF ADMINISTRATIVE HEARINGS 
AUSTIN OFFICE 

300 West 15th Street Suite S02 
Austin. Texas 78701 
Phone: (512) 475-4993 
Fax: (512) 3221061 

DATE 5/3 1/2016 

NUMBER OF PAGES ]NCLUD]1\IG THIS COVER SHEET: § 
REGARDING" EXCEPTIONS LETTER (BY A =1) 
DOCKET NUMBER: 608—14—1208.LIC 

JUDGE WENDY KL HARVEL E E 
DAN DOWNEY (DAN DOWNEY, P C.) (512) 477-4470 

DAV]I) M. PRICI-LARD (PRICHARD, HAWKINS, 
MCFARLAND & YOUNG, LLP) 

(210) 47171450 

KEVIN M. YOUNG (PRICHARD, I-LAWKINS, MCFARLAND VIA El\/LA]1. 
& YOUNG, LLP) 
LEE L. KAPLAN VIA EMAIL 
JAROD R. STEWART (SMYSTER KAPLAN & VESELKA, VIA EMAIL 
L.L.P) 

DOCKET CLERK (TEXAS DEPARTMENT OF MOTOR 
VEHICLES) 

(512) 46573666 

Docket Clerk, Fax Number 512/465-$666 
NOTE: IF ALL PAGES ARE NOT RECEIVED, PLEASE CONTACT MELISSA ETHR]DGE(mel) (512) 475-4993 

The infonnation contained in this facsimile message is privileged and confidential information intended only for the use ofthe 
above-named recipient(s) or the individual or agent responsible to deliver it to the intended recipient. You are hereby notified that 
any dissemination, distribution or copying of this communication is strictly prohibited If you have received this communication in 
en'or, please immediately notify us by telephone, and relum the original message to us at the address via the U.S. Postal Service. 
Thank you. 
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State Office of Administrative Hearings

l s; 

Lesli G, Ginn 
Chief Administrative Law Judge 

May 31, 2016 

Daniel Avitia, Director VIA FACSIMILE NO. 512) 465-3666 
Motor Vehicle Division 
Texas Department of Motor Vehicles 
4000 Jackson Avenue 
Austin, TX 78731 

RE: Docket No. 608-14-1Z08.LIC; New World Car Nissan, Inc. dba World 
Car Hyundai and New World Car Imports, San Antonio, Inc. dha 
World Car Hyundai v. Hyundai Motor America 

Dear Mr. Avitia: 

On April 8, 2016, World Car Hyundai (World Car) filed exceptions to the Proposal for 
Decision (PFD). On May 9, 2016, Hyundai Motor America (Hyundai) filed replies to the 
exceptions. ON May 18, 2016, World Car filed a reply to Hyundai’s reply. 

I have reviewed the exceptions and replies and do not recommend any changes to the 
PFD. The arguments presented in the exceptions and replies address the same issues that are 
discussed in the PFD. Importantly, as noted in the replies, the applicable law in this case is not 
the 2011 version of Texas Occupations Code § 2301.468, but rather the 2003 version of the 
smtute, because the dealer agreements between Hyundai and World Car were entered into prior 
to 2011. The facts in the record were analyzed under the 2003 statute. 

§inccrcl'~ 
_ 

i, /3 

Wendy 1-lawel 
/\d1ninistrati\'e Law Judge 

300 W. 15"‘ Street, Suite 502, Al1Sl'in, Texas 78701/ I’.O. Box 13025, Austin, Texas 78711-3025 
51247514993 (Main) 51247513445 (Docket-ing) 512.322.2061 (Fax) 

www.soah.texas.gov
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SOAH Docket N 0. 608-14-1208.LIC 
ALJ‘s Response to Exceptions 
May 31, 2016 
Page 1 

cc: Dan Downey, Dan Downey, P.C., 1609 Shoal Creek Blvd, Ste. #100, Austin, TX 78701 — 
VIA FACS]1V[[LE NO‘ 1512 569-3400 
Lee L, Kaplan, Jarod R Stewart, Smyser Kaplan & Veselka, L.L.P., 700 Loulslana, Ste. 2300, 
Houston, TX 77002 — VIA FACSIIVHLE NO. 1713 221-2320 
Kevm M. Young, Dav1d Pnchard, Pnchard Hawkms Young, 10101 Reumon Place, Ste 600, 
San Antonio, TX 73216 — VIA FACS]1\/HLE NO‘ 1210 477-7450 
Alice Carmona, Docket Clerk, Texas Deparlment of Motor Vehicle, 4000 Jackson Avenue, 
Auslm, TX 78731 (wlth 1 CD; Cemfied Evldenuary Record) - VIA FACSIMILE NO. 1512) 465-3666
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AGENCY: 
STYLE/CASE: 

AUSTIN OFFICE 
300 West 15th Street Suite 502 

Austin. Texas 78701 
Phone: (512) 475-499$ 
Fax: (512) 32Z—Z061 

SERVICE LIST 

Motor Vehicles, Texas Department of (TDMV) 
NEW WORLD CAR NISSAN, INC. dba WORLD CAR HYUNDAI, 
WORLD CAR NISSAN AND NEW WORLD CAR IMPORTS SAN 
ANTONIO, INC. 

SOAH DOCKET NUMBER: 608-14-1208.LIC 

REFERRING AGENCY CASE: 14*0006 LIC 

STATE OFFICE OF ADMINISTRATIVE ADMINISTRATIVE LAW JUDGE 
HEARINGS ALJ WENDY KL. HARVEL 
REPRESENTATIVE / ADDRESS PARTIES 
DAN DOWNEY 
DAN DOWNEY, P c. 
1609 SHOAL CREEK, #100 
AUSTIN, TX 7s701 
(512) 559-3400 (PH) 
(512) 477-4470 (FAX) 
(713) 907-9700 (CELL) 

NEW WORLD CAR NISSAN, ]NC D/B/A WORLD CAR 
HYUNDAI 

JAROD R. STEWART 
SMYSTER KAPLAN & VESELKA, L.L.P 
700 LOUISALANA sum; 2300 
HOUSTON, TX 77002 
(713) 221-2300 (PH) 
(713) 221-2320 (FAX) 
jstewa11@skv com 

NEW WORLD CAR NISSAN, INC D/B/A WORLD CAR 
HYUNDAI 
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SMYSER KAPLAN & VESELKA, LLP 
700 LOUISIANA ST., SUITE 2300 
HOUSTON, TX 77002 
(713) 221-2323 
(713) 221-2320 (FAX) 
lkapl2n@svk com 

NEW WORLD CAR NISSAN, IN 
HYUNDAI 

C D/B/A WORLD CAR 

DOCKET CLERK 
TEXAS DEPARTMENT or MOTOR VEHICLES 
MOTOR VEHICLE DIVISION 
4000 JACKSON AVENUE 
AUSTIN, TX 722731 
(512) 465-7354 (PH) 
(512) 455-3556 (FAX) 

MOTOR VEHICLE DIVISION 

DAVID M PRICHARD 
PRICHARD, HAWKINS, MCFARLAND & YOUNG, LLP 
UNION SQUARE, SUITE 600 
IOl OI REUNION PLACE 
SAN ANTONIO, TX 78216 
(210) 477-7400 (PH) 
(210)477-7450 (FAX) 
dpri0hard@phmy com 

HYUNDAI MOTOR AMERICA 

KEVIN M YOUNG 
PRICHARD, HAVJKINS, MCFARLAND & YOUNG, LLP 
UNION SQUARE, SUITE 600 
10101 REUNION PLACE 
SAN ANTONIO, TX 78216 
(210) 477-7400 (PH) 
(210) 477-7450 (FAX) 
1<young@phy-law com 

HYUNDAI MOTOR AMERICA 

xc. Docket Clerk, State Office of Administrative Hearings 
Docket CIEIR TDMV, Fax No. 5124658666 
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Melissa Ethridge 

From: XMediusFAX@soah.state.tx.us 
Sent: Tuesday, May 31,2016 1:30 PM 
Tu: Melissa Ethridge 
Subject: Broadcast Completed EXC LET; 608—l4—l208 
Attachments: 59922F28-2124-4lE6-82D1-09CC4EBE55E5-4027-BR.pdf 

Time Submitted : Tuesday, May 31, 2016 1 27:36 PM Central Daylight Time 
Time Completed i Tuesday, May 31‘ 2D161.3D.25 PM Central Dayfight Time 
Nb 0fSuccess1tems 3 
Nb of Failed Items . D 

Status T\me Sent Pages Sent Duration Remote CSID Desunation Error Code 

Success Tuesday, May 31, 2016 1'28'47 PM Centra\ Dayli 5 70 5123208906 5124774470 O 
Success Tuesday, May 31, 201613007 PM Centra\ Dayli 5 149 12104777450 0 
Success Tuesday‘ May 31, 2016 130215 PM Centra\ Dayl| 5 157 5124654135 5124653666 O

1

Contested Cases Briefing Notebook                               Volume 2 236



Contested Cases Briefing Notebook                               Volume 2 237



TEXAS DEPARTMENT OF MOTOR VEHICLES
MOTOR VEHICLE DIVISION

NEV/ WORLD CAR NISSAN, INC.,
DBA WORLD CAR HYUNDAI, AND
NEW WORLD CAR IMPORTS SAN
ANTONIO,INC., DBA V/ORLD CAR
HYUNDAI

Complainants,
SOAH DOCKET NO. 608-14.1208 LIC
MVD DOCKET NO. 14-0006 LIC

vs.

HYLINDAI MOTOR AMERICA

Respondent.

HYUNDAI MOTOR AMERICA'S
MOTION FOR REHEARING ON THE BOARD'S FINAL ORDER

SIGNED NOVEMBER 3, 2016

TO THE BOARD OF THE TEXAS DEPARTMENT OF MOTOR VEHICLES:

NOV/ COMES Respondent, Hyundai Motor America ("HMA") and submits its Motion

for Rehearing on the Board's Final Order Signed November 3,2016. In support of this motion,

HMA shows as follows.

$

$

$

$

$

$

$

$

$

$

$

$

$
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I.
INTRODUCTION

The Board should grant HMA's Motion for Rehearing and vacate its Final Order signed

on November 3,2016 because:

The Board improperly acted as the ALJ and engaged in improper ad hoc

rule making. See Section lY(Ax), infra.

The Board erred in failing to identify the Findings of Fact and Conclusions

of Law that are the basis for its Final Order. See Section lY(B), infra'

The Board erred in failing to explain why it apparently rejected the

Administrative Law Judge's Findings of Fact and Conclusions of Law.
See Section IY(C), infra.

There was no basis for "overturning" the Proposal for Decision on a

supposed misinterpretation of Section 2301.468 when the Administrative
Law Judge interpreted the statute as WC requested. Se¿ Section IV(D),
infra.

There was no basis for "overturning" the Proposal for Decision on a

supposed misinterpretation of Section 2301.468 when WC only pleaded a

claim under the inapplicable version of the statute, and WC has no viable
claims under the applicable version. See Section IV(E), infra'

a

o

a

a

a

o The Board's Final Order is not supported by substantial evidence. See

Section IV(F), infra.

Upon vacating the Final Order of November 3, 2016, the Board should enter a Final

Order that adopts the Administrative Law Judge's Proposal for Decision along with the non-

substantive modifications proposed by the staff of the Motor Vehicle Division. Alternatively,

the Board should identify the Findings of Fact and Conclusions of Law upon which the current

Final Order is based and explain the reasons for each Finding of Fact and Conclusion of Law

from the Administrative Law Judge that the Board has rejected or modiflred.

I
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il.
F'ACTUAL BACKGROUND

Judge Harvel succinctly summarized the facts of this complex case in her PFD. Ex. 1 at

5-8. Further details about HMA's system for allocating vehicles (including discretionary

allocations), its use of sales efficiency to measure dealer performance, and its use of co-op

advertising funds are available in HMA's briefing. ,See HMA's Post-Hearing Brief at 10-31;

HMA's Post-Hearing Response Brief at 8-28.

III.
PROCEDURAL BACKGROUND

WC frled its Original Complaint in this proceeding on November 20,2013. V/C filed its

live complaint, its Second Amended Complaint, on August27,2015. V/C maintained HMA

violated thee sections of the Texas Occupations Code (the "Code"). V/C alleged HMA engaged

in unfair and inequitable treatment in violation of Section 230L468 (2011) of the Code. See

WC's Second Amended Complaint, 1[I 34-36. WC further alleged HMA applied unreasonable

sales standards in violation of Section 2301.467(a)(l) of the Code. Id.,nn37-39. Finally, WC

alleged that HMA breached its duty of good faith and fair dealing in violation of Section

2301.478 of the Code. Id., ffi 40-4L HMA denied Vy'C's allegations. See HMA's Second

Amended Answer.

A hearing was held before Administrative Law Judge Wendy K. L. Harvel with live

testimony and evidence submitted from September 2l -25,2015. Judge Harvel heard testimony

from ten witnesses (approximately 1,200 pages of hearing transcript testimony). She also

reviewed deposition testimony from seven witnesses as well as nearly 80 exhibits, submitted at

2
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the hearing,r comprising hundreds of pages of documents. The parties subsequently submifted

extensive briefing. Judge Harvel closed the record on January 1I,2016.

Judge Harvel issued her Proposal For Decision (the "PFD") on March I0,2016. The 28-

page PFD includes an extensive discussion of the facts and alleged violations. Ex. l. Judge

Harvel concluded that "[b]ased on the evidence presented, V/orld Car failed to prove any of its

alleged violations of the Occupations Code." Id. at 22. Judge Harvel then provided fifty-three

Findings of Fact ("FOFs") and nine conclusions of law ("COLs")' Id. at23'28.

WC filed exceptions to the PFD, and HMA replied to those exceptions. Judge Harvel

considered the exceptions and recommended no changes to the PFD.

On October27,2016, the staff of the Motor Vehicle Division (the "Staff') circulated a

proposed Final Order to the parties. The Staff reconìmended "the Board adopt the ALJ's

findings of fact and conclusions of law". Se¿ Memo from Daniel Avita to Board, Ex.2. The

proposed Final Order adopted the PFD with only minor changes to correct misstated dates and

typographi cal ercors. Id.

The Board held a hearing on this matter on November 3, 2016. The Staff again

recommended the Board adopt Judge Harvel's PFD with the minor modifications. S¿¿ Hearing

Transcript, Ex. 3 at 27. The Board heard arguments from counsel and asked questions. Member

Walker recommended the Board "overturn the SOAH judge's ruling and we find that they erred

in the interpretation of the Occupations Code 2301 .468". Id. aT ll0. The Board voted six to

three in favor of the recommendation. Id. at IlI.

The Final Order was signed on November 3, 2016 and transmitted to the parties on

November 4,2016. Ex. 4. The Final Order only states:

I In addition, the parties agreed to pre-admit into the record more than 250 additional exhibits

3
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That the conclusion of the State Office of Administrative Hearings (ALJ)
is overturned.

The Board finds that the ALJ erred in interpretation of Texas Occupations

Code $ 2301.468.

Id. The Final Order does not identify any specific FOFs or COLs that the Board accepted,

rejected or modified or the reason for any rejections or modifications. Id. Nor does the Final

Order include any FOFs or COLs from the Board. Id.

IV.
ARGUMENTS AI]THORITIES

A. The Board improperly acted as the ALJ.

The law recognizes a clear distinction between the roles of ALJs and agencies in

contested cases. ALJs resolve conflicts in the evidence.

While this Court has previously recognizedthat an administrative agency

is not subject to the same rules and restrictions as a court of law, an

agency must respect the due process rights of those persons who appear

before it in contested cases. . . . The purpose of such a hearing is to give

the litigants an opportunity to present evidence. Any conflicts in the

evidence are resolved by the decision-maker by weighing the evidence and

evaluating the credibility of witnesses. The resolution of disputed facts

requires weighing the evidence and making credibility determinations.
Accordingly, a neutral decision-maker is crucial to a fair adjudicatory
hearing. Because the ALJ has heard the evidence and observed the

demeanor of the witnesses, the ALJ is in a superior position than an

agency head or board reviewing the proposed decision.

State v. Mid-South Payers, hnc.,246 S.W.3d 711,722-23 (Tex. App.-Austin2}}7, pet. denied)

(citations omitted); Jordon Paving Corp. v. Tex. Dept. of Transp.,03-04-00782-CV,2009 WL

16079I6,at *8 (Tex. App.-Austin June 3,2009,no pet.).2

t For example, whether certain conduct is "reasonable" is historically considered an issue for the trier of fact.

McMiltin v, State Farm Lloyds, I 80 S.W.3d 183, 205 (Tex. App.-Austin 2005, pet. denied); see Southwestern Bell
Tel, Co. v. Garza,58 S.W,3d 214, 237 (Tex. App.-Corpus Christi 2001), øff'd in pørt, rev'd in part on other
grounds, 164 S.V/.3d 607 (Tex. 2004) (same),

4
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Judge Harvel alone was responsible for weighing the evidence in this case. She observed

the demeanor of the live witnesses and could assess their credibility. Judge Harvel not only had

access to the hundreds of exhibits admitted in this case, critically, she had the time to thoroughly

consider all of the evidence. Judge Harvel issued the PFD more than four months after the

conclusion of live testimony. There was no rush to judgment. Judge Harvel thoughtfully

considered the evidence in this case and found that WC failed to carry its evidentiary burden on

all of its claims. Ex. I at 27-28.

The Board is, by design, not a neutral fact finder. The Board is an appointed body with

members representing different and (sometimes) competing interests, and it is charged with

implementing policy through rule-making procedures. Prior to the hearing, V/C indicated its

intention to re-argue the case to the Board. Ex. 5 (L. Kaplan Letter, Oct. 28,2016). General

Counsel for the Department of Motor Vehicles, David Duncan, responded and noted the Board

was limited by statute to the matters it could consider at the hearing.

Argument before the Board is not an opportunity to reargue the case and

urge that the ALJ incorrectly weighed evidence. The only issues that may

be argued are whether the ALJ misapplied or misinterpreted applicable
law, agency rules, or prior agency decisions; made a technical error in a
finding of fact; or relied upon a prior agency decision that is incorrect or
should be changed.

Ex. 6 (D. Duncan Letter, Nov. 1, 2016); see TBx. Gov't Cone $ 2001.058(e) (identify limited

matters Board may consider at hearing).

Nevertheless, at the November 3, 2016 hearing, the Board invited argument about certain

facts of the case and turned the "ten minutes per side" pre-hearing guidance into almost two

hours of wide open discussion about certain specific facts and testimony from the contested case

hearing. Notably, not all of the facts were discussed or considered, only some of them.

Therefore, the Board acted as the ALJ, ultimately and improperly reweighing the facts of the

5
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case. See e.g., Ex. 3 at 59 (Board member asking about factual basis for discriminatory

conduct); id. at 76-77 (Board member inquiring about whether allocation formula was adhered

to); id. at 84 (Board member indicating that dealers get more vehicles through discretionary

allocations and if they are refused allocations for refusing to participate in programs "that's

understandable"); id. at 88 (Board member inquiring into why HMA would care about how

many allocations it provides if dealer is paying for cars); id. at 89 (Board member stating that

V/C needs product to sell and "it seems to me like that didn't happen here"); id. at 98 (Board

member stating it is important to understand how well 'WC was selling its inventoty); id. at 103

(Board member weighing facts in favor and against Vy'C's position); id. at 105 (Board member

stating "there is clear and plain evidence that there was discrimination between the two dealers"

and "I don't think the administrative law judge was correct in her findings"). The Board cannot

reweigh the evidence. See Flores v. Employees Ret. Sys. of Tex.,74 S.W.3d 532, 540-41, 553

(Tex. App.-Austin 2002, pet. denied) (reversing decision of agency and noting agency acted

contrary to principles of neutral fact finder, established by statute, when agency acted as fact

finder and re-weighed evidence after ALJ issued its PFD).

Judge Harvel had the benefit of seeing all of the live witnesses, and months to consider

all the evidence in this case. The Board, without any of these advantages, usurped the role of the

ALJ and apparently determined that V/C had met its burden of proof. The Board exceeded its

authority and, accordingly, it should vacate its Final Decision and adopt Judge Harvel's PFD

with the modifications proposed by the Staff.

Importantly, the Board cannot create a new, post-Order rationale to support its decision to

"overtum" Judge Harvel's PFD. ln Flores, the court of appeals took issue with agency's

6
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deletion of a finding because it supported a supposedly erroneous conclusion and created the

appearance that the agency's decision was predetermined.

This explanation gives the oppeorance of the Board's arriving at a
predetermined result, irrespective of the facts as determined by the ALJ,

and then shaping new findings of fact to support its decision. This

approach is at odds with the nature of the administrative process. "A basic

purpose of requiring findings of fact is to ensure that an agency's decision

comes after, not before, a careful consideration of the evidence. Agency

conclusions should follow from its serious appraisal of the facts."

Flores,74 S.W.3d at 542 (emphasis in original); see Gulf States Util. Co v. Coalition of Cities

þr ffirdabk rJfil. Rates,883 S.W.2d 739,750 (Tex. App.-Austin 1994), rev'd on other

grounds, g47 S.W.zd 887 (Tex. 1997) (stating utility commission could not first decide a

reasonable rate and then "back into" required FOFs to support the decision)' Having already

determined that Judge Harvel's PFD should be overtumed, the Board cannot now offer new

reasons for that decision. Id. lnstead, the Board should adopt Judge Harvel's PFD'

1. 'WCts false charactertzztion of the evidence at the Board hearing

demonstrates why agencies are not allowed to reweigh evidence heard

by ALJs.

Agencies may not re-weigh evidence in contested cases and may only change or modify

FOFs and COLs under statutorily limited circumstances. See Section IV(C), infra. This case

aptly shows why evidentiary determinations are left to ALJs. During the course of the hearing,

'WC's counsel misstated multiple facts. For example, WC's counsel stated that HMA used sales

efficiency as an "impossible standard," and that Judge Harvel committed legal error by finding

that l00vo sales effrciency was not required because it was not contained in the parties' franchise

agreement. Ex.3 at 30-31. In fact, HMA's Dealer Sales and Service Agreement does not

require any Hyundai dealer to be 100% sales effrcient. See DTX28, Paragraph 1 (stating dealer

agrees to "[e]ffectively promote and sell Hyundai Products" rather lhan"I00Yo sales effrcient");

DTX30, Paragraph 1 (same); PTXl, Paragraphl0(bX1) (Standard Provisions stating that dealer

7
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agrees "to use its best efforts to effectively promote and sell Hyundai Products"). As noted in

HMA's July 13, 2013 conespondence, WC was in material breach of the relevant provisions of

the Dealer Sales and Service Agreement because it failed to use its best efforts to effectively

promote and sell Hyundai vehicles. PTX67. WC's counsel also stated that punitive action was

taken against V/C "all along" because it was not 100% sales effrcient. Ex. 3 at36. That is not

true. There is no evidence that HMA took any adverse action against either dealership due to its

below average sales efficiency. The July 13, 2013 letter did not threaten the dealer with

termination; it simply advised TX087 of its deficient sales performance and asked the dealership

to "reassess" its commitment to Hyundai by either (1) pursuing a sale of the store or (2)

providing HMA with a written plan to improve its sales performance. PTX67. The dealership

took neither action and never requested a meeting to discuss its performance with regional

personnel. Instead, it filed this lawsuit. In comparison, HMA renewed TX087's Dealer

Agreement in 2010 despite its poor sales efficiency. DTX41; TR26l-62; PTX29. WC also

continued to receive formal and discretionary allocations, as well as co-op advertising funds,

from 2009 through the present, despite both dealerships with sales efficiency well below 100%

through 2016. PTXSI; DTX41; TR26l-62; DTX54.

Similarly, Vy'C's counsel misstated uhat TX077's facility was upgraded in 2012 or 2013

(during the inventory shortage). Ex. 3 at 59; see TR286; TR474; TR572; TR74l; TR954

(establishing inventory shortage from 2010 through 2013). Actually, WC completed its

renovation of TX077's facility in late October or early November 2014, by which time WC

advised HMA that it had adequate inventory at its dealerships. TR315;TR474; TR986. WC's

disclosure to HMA's regional personnel in20l4,that it had adequate inventory and did not need

extra allocations after the renovation was completed (TR875, L. Caudill), directly conflicts with

8
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co11nsel's claim that "when tWC] renovated the north store, the evidence is undisputed that [V/C]

got no extra allocation, whereas, when Red McCombs did an exclusive facility and renovated

their store, they got more allocation." Ex. 3 at 34. This statement is simply untrue and fails to

support WC's claim of discriminatory treatment under the statute.

In addition, WC's counsel incorrectly stated that "there was an effort made" to make the

South store "exclusive and move to a new property in 2010 and Hyundai declined." Ex. 3 at 59.

The record simply does not support this statement. HMA never received any kind of written

proposal from WC to relocate TX087 in 2010. TRl084 (T. Hetrick). As of today, TX087 is still

dualed with the Kia franchise, even though W'C wrote a letter to HMA back in 2003 and advised

the region that it would provide HMA with an exclusive dealership. DX91. HMA is still

waiting.

These are just a few examples, yet they illustrate why agencies may not reweigh

evidence. Judge Harvel did not base her PFD on one, short hearing, with attorneys summarizing

the evidence. She heard all the testimony, directly from the witnesses, and she had the benefit of

all the exhibits as well as adequate time to consider all of the evidence. The Board did not have

any of these advantages at its hearing. Instead, the Board chose to re-weigh a fraction of the

evidence as mischaracterized, by counsel. In a truncated setting like the Board's hearing, it is

impossible for any agency to get a complete picture of all the facts. So when an agency

improperly reweighs the evidence, it is making a decision on incomplete information. The

Legislature has entrusted consideration of evidence to ALJs, and the Board's re-weighing of the

evidence in this case demonstrates why agencies are prohibited from doing so.

9
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2. The Boardts decision amounts to improper ød hoc rule making.

Prior to the hearing, General Counsel Duncan advised the parties of the limited scope of

the hearing and that policy creation through contested cases is "ad hoc rulemaking" that is

disfavored. Ex. 6. At the hearing, Mr. Duncan reminded the Board that policy setting through

contested cases is considered "ad-hoc rulemaking". Ex. 3 at 82-83. He properly counseled the

Board that if it desired to specify what type of conduct constitutes "unteasonable

discrimination", then the appropriate way to do so was under the Board's rule-making authority.

Id, at 83. The Board acknowledged that it had not previously construed Section 2301.468. Id. at

49-50. The Board has had years to use its rule-making process to define what conduct amounts

to "uffeasonable discrimination" and clearly advise all dealers, manufacturers and distributors of

this standard. It should not now use a contested case to retroactively define, for the first time,

whether certain conduct amounts to "umeasonable discrimination".3 Nevertheless, with its Final

Order, the Board has apparently chosen to use a contested case to set standards for what conduct

constitutes a violation of Section 2301.468 and engaged in improp er ad hoc rule making.

Ad hoc rule making may be permitted in rare instances, such as a contested case

involving a new statute for which an agency has yet to adopt rules. However, in the rare

instances in which ad hoc rulemaking is allowed, due process still requires an agency to provide

notice of the legal standardthatwill be applied at the hearing. It is not enough merely to quote

the statute that will be used. 8.g., Madden v. Tex. Bd. of Chiropractic Examiners, 663 S'V/.2d

622, 626-27 (Tex. App.-Austin 1983, writ refld n.r.e.); Texas State Bd. of Pharmacy v. Seely,

764 S.W.2d 806, 814-15 (Tex. App.-Austin 1988, writ denied). Therefore, even assuming that

the Board could engage in ad hoc rulemaking in this case (it cannot), fundamental fairness and

3 
Rather, the ALJ is vested with the authority to determine what is reasonable under the specific facts of the case,

and the ALJ's determinations in this regard cannot be later undone by an agency that simply desires a different

outcome.
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constitutional due process would require the Board to first give HMA notice, prior to the hearing,

of the standards it would use to determine what conduct amounts to: "unteasonable

discrimination" (Section230l.468(2) (2003)); "treating franchised dealers differently" (Section

230I.465(l) (2003)); "requiring adherence to unreasonable sales standards" (Section 2301.467);

or a violation of the "duty of good faith and fair dealing" (Section 2301.478).

The Board failed to provide notice of the legal standards it would use, if any, in assessing

these statutory provisions and, thus, violated HMA's due process rights. See Madden, 663

S.W.2d at 626-27 (reversing agency decision and holding applicant was denied due process

when agency failed to provide notice of how it would construe statutory term "'bona fide

reputable chiropractic' school" prior to hearing); Seely,764S.W.2d at 814-15 (holding agency

denied pharmacist due process by revoking license for conduct that was "unprofessional", not in

"the usual course of professional practice", "not consistent with the public health and welfare" -

all statutory terms - because Board failed to give advance notice of norms and standards it would

use to determine if conduct at issue violated statutory language). The Board's failure to give

advance notice is also an abuse of discretion and is arbitrary and capricious. See Patton v.

Employees Ret. Sys. of Tex., 03-07-00170-CV, 2007 WL 4462734, at *6-7 (Tex. App.-Austin

Dec. 19, 2007, no pet.) (reversing agency decision and determining that agency abused its

discretion and acted arbitrarily and capriciously when it failed to give benefits-recipient

sufficient notice, prior to agency hearing, of how it would construe term "comparable pay').4

a Assuming, arguendo,that the Board could both engage in ad hoc rule making in this case, and provided adequate

notice of the standards it would employ to assess the applicable statutory provisions, there is an additional due

process concern. Even if the Board concluded there was a statutory violation, due process would preclude

ietrospectively penalizing HMA for such conduct - be it an agency assessed penaþ or private cause of action' 8.9.,

Triniþ Broad. òf florida, Inc. v. F.C.C.,2ll F.3d 618, 628 (D.C. Cir. 2000). For example, prior to this contested

case, the Board never issued any rules or decisions identiffing what conduct constitutes "unteasonable

discrimination", including differences in discretionary allocations among dealers. Thus, HMA never had notice that

providing more discretionary allocations to one dealer (for articulated business considerations) compared to its
cross-town rival could later be deemed "unreasonable discrimination".
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B. The Board erred in failing to identiff the FOFs and COLs that are the basis

for its Final Order.

The requirements of a Final Order issued by the Board in a contested case are set forth in

Section 200Ll4l of the Administrative Procedures Act (the "APA") and Section 2301.711 of the

Code. Section 2001.141 states a Final Order "must include findings of fact and conclusions of

law, separately stated." Tsx. Gov't Cooe $ 2001.141(b). Findings of fact may be based only

on the evidence. Id. at $ 2001.1a1(c). Further, "[f]indings of fact, if set forth in statutory

language, must be accompanied by a concise and explicit statement of the underlying facts

supporting the findings;' Id. at $ 2001.141(d).

Similarly, the Code requires that Final Orders issued by the Board must:

(1)
required bv law to be considered in reaching a decision;

(2) set forth additional findings of fact and conclusions of law on
which the order or decision is based;

(3) give the reasons for the particular actions taken; . . .

Tex. Occ. CooB $ 2301.711(bX1)-(3) (emphasis added).

There are several reasons why an agency must include FOFs and COLs in a Final Order

that sets out its reasoning. It insures the agency gives full consideration to the evidence and a

serious appraisal of the facts before rendering a decision. In addition, it informs complaining

parties of the facts found so that they may prepare and present intelligibly both a motion for

rehearing to the agency and, if desired, an appeal to the courts. Further, it assists the courts in

properly exercising the function of judicial review. See Gibson v. Tex. Mun. Ret. Sys., 683

S.V/.2d 882, 884 (Tex, App.-Austin 1985, no writ) (refening to predecessor to Section

151394
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2001.141). However, an agency may not first reach a conclusion, and then create findings to

support the conclusion. Flores, 74 S.W.3d at 542.

In this instance, the Board's Final Order identifies no FOFs or COLs from the PFD that it

has adopted or rejected. Ex. 4. The Board did not identify or include any FOFs or COLs in the

Final Order.t Id. Simply put, the Board's Final Order includes no FOFs or COLs as required by

Section 2001.141, and there is no explicit statement of the underlying facts supporting the

Board's decision. Tex. Gov'T CoDE $ 2001.141(d). Similarly, the Final Order does not satisfy

the requirements of Section 23 01 .7 I 1 (bX I )-(3 ).

On review, a court may reverse the final order of an agency "if substantial rights of the

appellant have been prejudiced because the administrative findings, inferences, conclusions, or

decisions are:

(A) in violation of a constitutional or statutory provision;
(B) in excess of the agency's statutory authority;
(C) made through unlawful procedure;
(D) affected by other error of law;
(E) not reasonably supported by substantial evidence considering the

reliable and probative evidence in the record as a whole; or
(F) arbitrary or capricious or characteized by abuse of discretion or

clearly unwarranted exercise of discretion."

Tex. Gov'r CoDE ç 2001.174(2). The Board's issuance of a Final Order that lacks FOFs and

COLs prejudices HMA's substantial rights because it issued the Order: (l) in violation of Section

2001.141 of the APA and Section 2301.711 of the Code; (2) through unlawful procedure; and (3)

is arbitrary and capricious and characterízed by abuse of discretion. ,See Tex' Gov't Coon $

2001.174(2XA), (C) and (F); see Jordon Paving Corp.,2009 WL 1607916, at *8-10 (stating that

agency Final Order that did not comply with statutory requirements was arbitrary and capricious,

an abuse of discretion, and raised due process concerns); Mid-South Pavers, Inc', 246 S.W.3d at

t Whil" the Board states the ALJ ened in interpreting Section 2301.468, it does not identiff this statement as either a

FOF or COL. Ex,4.
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722-27 (same). Accordingly, the Board should grant HMA's Motion for Rehearing and issue a

Final Order which vacates its November 3,2016 Order and affirms the findings and conclusions

of Judge Harvel.

C. The Board erred in faiting to explain why it apparently rejected Judge

Harvel's F'OFs and COLs.

A final order from an agency must not only include FOFs and COLs. If an ALJ includes

FOFs and COLs in her PFD, and the agency decides to reject or modify any of the findings or

conclusions, then, it must specifically explain the reasons for its modification or rejection. Both

the APA and the Code mand ate that an agency explain its reasoning when rejecting or modifying

an FOF or COL. Section 2001.058(e) of the APA states:

A state agency may change a finding of fact or conclusion of law made by

the administrative law judge, or may vacate or modify an order issued by

the administrative judge, only if the agency determines:

(1) that the administrative law judge did not properly apply or

or
decisions;

that a prior administrative decision on which the

administrative law judge relied is incorrect or should be

changed; or

(2)

(3) that atechnical error in a finding of fact should be changed.

change made under this subsection.

TBx. Gov'rCoDE $ 2001.058(e) (emphasis added).6 Similarly, Section 2301.711 of the Code

provides that a final order of the Board must "give the reasons for the particular action taken".

TBx. Occ. Copn $ 2301.711(bX3). Stated differently, the "agency is required to explain with

particularity its specific reason and legal basis for each change made. The agency must

6 
General Counsel Duncan advised the Board of this requirement at the hearing. SeeBx.3 at 104

l4
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'articulate a rational connection between an underlying agency policy and the altered finding of

fact or conclusion of law."' Sanchez v. Tex. State Bd. of Medical Examiners, 229 S.W.3d 498,

515 (Tex. App.-Austin2}}7,no pet.); see Texas State Bd. of Medical Examiners v. Dunn,03-

03-001S0-CV,2003 WL 22721659, at *3 (Tex. App.-Austin Nov. 20,2003, no pet.) (stating

that if agency disagrees with FOFs or COLs, then agency must explain how the ALJ's findings

or conclusions were erroneous); see also Jordon Paving Corp.,2009 WL 1607916, al *1, 8-10

(holding that agency violated law when it declined to adopt FOFs or COLs contained in PFD, but

failed to specifically explain its rationale and legal basis for decision).

The failure of an agency to specifically explain its reason for modifying or rejecting an

ALJ's FOF or COL is a violation of Section 2001.174 of the APA. See Heritage on San Gabriel

Homeowners Ass'n v. Tex. Comm. on Envir. Qual.,393 S.W.3d 417,440 (Tex' App.-Austin

2012, pet. denied) (stating that agency's failure to explain why it rejected FOFs, as required by

Section 2001.058(e) and other statutes, amounted to violation of Section 2001.074); Texas

Health & Human Services Comm'n & Office of Inspector Gen. v. Antoine Dental Ctr., 487

S.V/.3d 776 (Tex. App.-Texarkana2016, no pet.); see also Jordon Paving Corp.,2009 WL

1607916, at *8-10 (stating that agency final order that did not comply with statutory

requirements was arbíffary and capricious, an abuse of discretion, and raised due process

concerns under Section 2001.174). In this instance, the Board's failure to comply with Section

2001.058(e) of the APA and Section 2301.711 of the Code is two-fold. First, the Board does not

explain its reason(s) for apparently rejecting all of Judge Harvel's FOFs and COLs. Second, for

the one "reason" given in the Final Order - that Judge Harvel erred in interpreting Section

2301.468 of the Code - the Board does not explain how she erred in interpreting the statute. By
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failing to provide the statutorily required explanation, the Board has violated Section 2001.174

of the APA with its Final Order.

1. The Board does not explain why it apparently rejected Judge Harvel's
FOFs and COLs.

Again, the Final Order contains no denominated FOFs or COLs. Ex. 4. Based on the

general statement that the "conclusion of the State Offrce of Administrative Hearings Judge

(ALJ) is overturned" (Ex. 4), it appears that the Board has rejected some (if not all) of Judge

Harvel's FOFs and COLs. However, the Board neither identifies which FOFs and COLs it is

rejecting nor gives specific reasons for why it rejects particular FOFs or COLs as statutorily

required. TBx. Gov'rCoDE $ 2001.05S(e); Tex. Occ. ColB $ 2301.711(bX3). The Board's

failure to comply with these requirements amounts to reversible error under Section 2001.174(2)

of the APA because the Final Order is: (l) in violation of two statutory provisions; (2) made

through unlawful procedure; and (3) is arbitrary and capricious and characterized by an abuse of

discretion. Tpx. Gov'r CoDE $ 2001 .174(2)(A), (C) and (F). Accordingly, the Board should

grant HMA's Motion for Rehearing, identify any and all FOFs and COLs in the PFD that the

Board either rejects or modifies, and specifically explain the reason for each rejection and/or

modification.

2. The Board fails to explain how Judge Harvel erred in interpreting
Section 2301.468 of the Code.

The only stated basis for the Board's Final Order is Judge Harvel "erred" in interpreting

Section 2301.468. Ex. 4. But the Board's Order does not explain how Judge Harvel's

supposedly effoneous interpretation of Section 2301.468 applies to 'WC's claims under Sections

230L467 or Section 2301.478. Id. Any error in interpreting Section230l.468 cannot be the

basis for vacating Judge Harvel's decision that WC failed to carry its burden of proof on its
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claims under different provisions. Regardless, without an explanation for how the supposed

misinterpretation of Section 2301.468 warrants the vacating Judge Harvel's decision on'WC's

other statutory claims, the Board's vacatur of her decision fails to satisfy the requirements of

Section 2001.058(e) of the APA and Section 2301.711(bX3) of the Code. Accordingly, the

Board's apparent decision to vacate Judge Harvel's rulings, concerning WC's claims under

Section 2301.467 and .47ï,violates Section 2001.174(2) of the APA because the Final Order is:

(1) in violation of two statutory provisions; (2) made through unlawful procedure; and (3) is

arbitrary and capricious and characterized by an abuse of discretion. TBx. Gov'T CODE $

2001.174(2XA), (C) and (F); see Heritage on San Gabriel Homeowners Ass'n,393 S.W.3d at

440; Sqnchez,229 S.W.3d at5l5;Jordon PavingCorp.,2009 WL 1607916,at *8-10. Thus, the

Board should grant HMA's Motion for Rehearing, identify any and all FOFs and COLs in the

pFD that the Board either rejects or modifies, and specifically explain the reason for each

rej ection and/or modifi cation.

Finally, even if the Board's Final Order is limited only to WC's claim under Section

2301.468, its stated rationale still fails to satisfy the requirements of Sections 2001.058(e) and

2301.711.7 The Board does not explain how the ALJ erred in interpreting Section 230I.468. Ex.

4. The Legislature requires FOFs and COLs to inform complaining parties so that they may

prepare and present intelligibly both a motion for rehearing and to assist the courts in properly

exercising the function of judicial review. Gibson,683 S.W.2d at 884 (Tex. App.-Austin 1985,

no writ). For the same reasons, an agency must explain why it rejects or modifies a FOF or

COL. However, when the only reason given for overturning a PFD is that Judge Harvel erred in

interpreting the law, and the agency fails to explain how she erred, then these pu{poses axe

7 As shown in Section IV(D), infra, Judge Harvel "interpreted" Section 2301.468 as WC asked it to, not as HMA

advocated.
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thwarted. A complaining party (or a reviewing court) is hampered in asserting or determining

that anagency's own legal reasoning was erroneous, when the agency never provides its actual

reasoning. The Board fails to explain how Judge Harvel supposedly erred in interpreting Section

2301.478. Ex. 4. Accordingly, the Board's Final Order violates Section 2001.174(2) of the APA

because the order is: (1) in violation of two statutory provisions; (2) made through unlawful

procedure; and (3) is arbitrary and capricious and charccterized by an abuse of discretion. Tex'

Gov'r Cooe $ 2001 .174(2)(A), (C) and (F); see Heritage on San Gabriel Homeowners Ass'n,

393 S.W.3 d at 440; Sanchez, 229 S.W .3d at 515; Jordon Paving Corp.,2009 WL 1607916' at

*8-10. Thus, in the alternative to adopting Judge Harvel's PFD, the Board should explain how

Judge Harvel erred in interpreting Section 230I.468.

D. Judge Harvel interpreted section 2301.468 as WC requested.

Even assumíng, arguendo, thatthe Board's stated rationale for its decision is sufficiently

adequate under Section 2001.058(e) of the APA and Section 2301J11 of the Code, the Board

incorrectly based its ruling on Judge Harvel's supposed misinterpretation of Section 2301.468 of

the Code. V/hile the parties proposed different interpretations of Section 2301.468, Judge Harvel

effectively used WC's interpretation of the statute, not HMA's interpretation. Utilizing 'WC's

interpretation of the statute, Judge Harvel concluded that WC failed to carry its burden of proof

on its statutory claim. Ex.l at27.

section 2301.468 (2003), "DISCzuMINATION AMONG DEALERS OR

FRANCHISEES", states:

A manufacturer, distributor, or representative may not:

notwithstanding the terms of any franchise, directly or

indirectly discriminate against a franchised dealer or

otherwise treat franchised dealers differently as a result of a

tst394
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formula or other computation or process intended to gauge

the performance of a dealership; or

(2) discriminate unreasonabl)'between or among franchisees in
the sale of a motor vehicle owned by the manufacturer or
distributor.

Tsx. Govr. Cooe $ 2301 .468 (2003) (emphasis added).8 The parties offered competing

interpretations of "umeasonable discrimination". Citing to a PFD from another case before the

Board, HMA argued "unreasonable discrimination" is discrimination that is "atbibtaty,

capricious, without substantial cause or reason or lacking a legitimate business justification. See

HMA's Post-Hearing Brief at44 (citingStar Houston, Inc. v. Mercedes-BenzUSA,LLC, SOAH

Docket No. 601-09-3665.LIC, at44-45 (June 13,2014) (proposal for decision)). WC argued that

Judge Harvel should "consider the ordinary meaning of unreasonable - not guided by reason,

irrational, and beyond the limits of acceptability or fairness - in light of the circumstances of this

case and the evidence presented at the hearing. . . ." WC's Post-Hearing Response Brief at 19'

In the PFD, Judge Harvel quotes Section 2301.468 (2003). Ex. 1 at 2. She then devotes

a separate section of the PFD to Vy'C's statutory claim in which she summarizes Vy'C's

arguments, summarizes HMA's arguments and then analyses the evidence. Id. at 8-19. In her

analysis, however, Judge Harvel never adopts HMA's interpretation of "unreasonable

discrimination". Id. at 13-19. Absent from Judge Harvel's analysis, FOFs, and COLs is any

statement or suggestion that HMA's conduct was not arbitrary, capricious, without substantial

cause or reason or lacking a legitimate business justification. Id. at l3-I9,23-28. Rather, Judge

Harvel effectively considered the evidence under the ordinary meaning of "unteasonable

discrimination" and simply concluded that WC failed to meet its burden of proof under Section

2301.468. Id. at27 (COLs 27 and28); see also id, at 14 (stating "the ALJ finds that World Car

8 As dirrus.d in Section IV(EX I ), infra, WC did not allege a claim under the 2003 version of Section 2301 .468

Rather, WC asserted a claim under the 201I version of the statute that is inapplicable to this case.
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failed to meet its burden of proof to show that Hyundai unreasonably discriminated against it").

Having utilized the ordinary meaning of "uffeasonable discrimination" as V/C requested, the

Board should not overturn the PFD based on Judge Harvel supposedly misinterpreting the

statute.e

E. There is no basis for overturning the PFD based on Judge Harvel's supposed

misinterpretation of Section 2301.468.

Next, even assuming, arguendo,thatJudge Harvel misinterpreted Section 2301.468, this

would not be a proper basis for overturning Judge Harvel's PFD because V/C has no valid claim

under the applicable statute. First, V/C never pleaded a cause of action for "uffeasonable

discrimination" under Section 2301.468 (2003). V/C only pleaded a claim for "unfair and

inequitable treatment" under Section 2301.468 (2011) which does not apply to this case.

Second, even if V/C had pleaded the correct statute, its claim still fails as a matter of law.

1. WC only pleaded a claim against HMA under the inapplicable 2011

version of section 2301.468 not the applicable 2003 version.

WC's claim under Section 2301.468 is set forth in Count 2 of its live pleading and states

as follows:

n HMA maintains its interpretation of "unreasonable discrimination" is correct. Accordingly, because WC failed to

carry its burden of proof under its liberal interpretation of the statute, it could not carry its burden under the correct

interpretation of "u?reasonable discriminationi'. Put differently, if the Board agrees with HMA's interpretation of
"unrèasonable discrimination", then Judge Harvel's ultimate conclusion is still correct'
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COU¡TT 2 _ UNFAIR AI\ID INEQI¡ITABLE TREATMENT

34. 'lVorld Car Hln¡odai incorporates paragraphs 1-29 as if stated verbatirn herein.

35. Under Section Z3O146E of the Texas Occupations Code, HMA is prohibited from

heating 'World Car Hyundai unfaùly or ineçritably in the application of a staudard or guideline

as cornpared to other franchised Hymdai dealas'

36' HMA has violated section 23al'46s by providing'ìtr/orld car Hyturdai unf,air alld

inequitable vehicle inventory allocations and disbtusements of Co'Op advertising funds'

WC's Second Amended Complaint, tTtl 34-36. WC plainly alleged that HMA engaged in "unfair

and inequitable conduct" not that it "unreasonably discriminated" against WC. Id.

WC based its claim on the current, 20II version of Section 2301.468, entitled

"Inequitable Treatment of Dealers or Franchisees", that provides:

Notwithstanding the terms of a franchise, a manufacturer, distributor, or

representative may not treat franchised dealers of the same line-make

differently as a result of the application of a formula or other computation

or process intended to gauge the performance of a dealership or otherwise

enforce standards or guidelines applicable to its franchised dealers in the

sale of motor vehicles if, in the application of the standards or guidelines,

the franchised dealers are treated unfairly or inequitably in the sale of a

motor vehicle owned by the manufacturer or distributor.

Tex. Occ. CopB $ 2301.46S (2011). However, the2011 version of the statute only applies to

dealer agreements entered afterthe effective date of the amendment- September l,20ll. See

2011 Tex. Sess. Law Serv. Ch. 137 (S.8.529), $ 16. HMA's Dealer Sales and Service

Agreements with WC were entered in 2008 and 2010, respectively. DTX28, DTX30. Thus, 'WC

is precluded from pleading a claim for unfair and inequitable treatment under the 2011 version of

Section 2301.468.

The 2003 and20l1 versions of Section 230t.468 are different laws. "In the absence of

some showing, either by legislative history or otherwise, that the intent of the legislature in

2l
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adopting the amendment was to clarify rather than change the statute in question, the

presumption is of change rather than clarification." Ex parte Ellis, 279 S.V/.3d 1, 28 (Tex.

App.-Austin 2008), aff'd, 309 S.W.3d 71 (Tex. Crim. App. 2010); see Adams v. Tex. State Bd'

of Chiroprqctic Examiners, 744 S.W.2d 648,656 (Tex. App.-Austin 1988, no writ) (same); see

also Ford Motor Co. v. Motor Vehicle Bd. of Tex. Dept. of Transp./Metro Ford Truck Sales, Inc',

21 S.W.3d 744,763 (Tex. App.-Austin 2000, pet. denied) (stating that when Legislature enacts

an amendment, it is presumed to have intended to change the original act by creating a new

right). Thus, a claim for "unfair and inequitable treatment" under the 20ll version of Section

2301.468 is not the same as a claim for "unïeasonable discrimination" under the 2003 version of

the statute. V/C only pleaded the former, and it is inapplicable to V/C.

HMA noted Vy'C's failure to plead a claim for unreasonable discrimination under the

2003 versio n of 2301 .468. See HMA's Post-Hearing Brief at 25 . Judge Harvel recognized that

the 2011 version did not apply to this case. Ex. I at 2, n. 2. Nevertheless, Judge Harvel gave

WC the benefit of the doubt and analyzed W'C's claim us tf it had pleaded "unreasonable

discrimination" under the 2003 version of the statute despite 
'WC's failure to plead such a claim.

Judge Harvel could have concluded, as a matter of law, that WC's claim for unfair and

inequitable treatment failed because the claim was based on the 2011 version of Section

2301.468. Instead, she considered the evidence as if WC pleaded the applicable 2003 version of

the statute and still concluded that WC could not meet its burden of proof.

Regardless, the fact remains that WC did not plead a claim against HMA for

"unreasonable discrimination" under Section 2301.468 (2003). WC only pleaded a claim for

"unfair and inequitable treatment" underthe inapplicable Section 2301.468 (2011). WC is not

entitled to relief on a claim it never pleaded. Therefore, even if Judge Harvel misinterpreted

151394
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,.unreasonable discrimination" under Section 2301.468 (2003),the error was harmless and is not

a proper basis for overturning the PFD.

Z. WC has no viable claims under Section 2301.468 (2003) even if \ilC
had pleaded claims under the statute.

Further assuming, arguendo, that Judge Harvel misinterpreted Section 2301.468, such

enor was harmless because WC could not prevail on any claim under the 2003 version of the

statute, even if V/C had pleaded the statute.

a. Section 2301.468(2) (2003).

The scope of Section 2301.468(2) (2003) is limited. The statute does not govern all

aspects of the relationship between vehicle distributors and dealers. Rather, the narrowly-

tailored provision states a distributor may not "discriminate unreasonably between or among

franchisees in the sale of a motor vehicle owned by the manufacturer or distributor'" TBx. Occ.

Cooe $ 2301 .46g(2) (2003) (emphasis added). Accordingly, in order to constitute a violation of

Section 2301.465(2) (2003), the alleged unreasonable discrimination must occur in the sale - not

in the allocation - of a vehicle by the manufacturer/distributor to the dealer.

Allocating vehicles and selling vehicles is not the same thing. The allocation process

merely determines the number of vehicles a dealer is offered by a distributor; an allocation does

not mandate a purchase by a dealer or necessarily involve a sale by the manufacturer or

distributor to the dealer. The evidence showed that just because HMA allocated a vehicle to a

dealer, that did not mean that the vehicle was actually bought by the dealer or sold by HMA.

WC's principal testified that he chose to reduce his inventorY, 4t both dealerships, in 2009 by

turning down vehicles (i. e, , choosing not to purchase vehicles allocated to WC). See TR225,228

(Zabihian stating he chose to buy fewer cars in 2009). This continued into the first half of 2010,

when WC turned down over 200 vehicles that HMA allocated to WC. DTX47. Accordingly,

tst394
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alleged "uffeasonable discrimination" in allocating vehicles does not satisff the requirements of

the statute that the discrimination occur "in the sale of a vehicle."lO

Moreover, complaints about HMA's use of sales efficiency as a metric of dealer sales

performance does not invoke Section 2301.468(2) (2003). The statute prohibits unreasonable

discrimination in the sale of a motor vehicle owned by the manufacturer or distributor. TBx.

Occ. Cops $ 2301 .468(2) (2003). Sales efficiency is a metric used to measure a dealer's retail

sales perfoÍnance, based on national registrations of vehicles sold by dealers to retail customers;

it does not relate to sales from distributors to dealers. TR452-54; TRl164-65.tt Sales effrciency

compares a dealer's total sales (wherever made) to the sales the brand expect to achieve in the

dealer's primary market area (PMA). TRll71. Notably, 100% sales efficiency represents only

"avetage" sales perfoïïnance and allows dealers to compare their performance with other dealers'

TR930. It is not a sales objective. Dealers can use sales efficiency data to target efforts to

improve sales for specific models such as with increased training for sales staff or targeting

advertising. TRI I 7 I -72; DTX44.

10 Discrimination in the "sale of a vehicle" could, for example, occur if a vehicle were sold to one dealer at a price

different from the sale of an identical vehicle to another dealer. There is no evidence in this case that any such

discrimination ever occurred.ll Moreover, sales efficiency has repeatedly been held to be a fair and reasonable way to measure dealer

performance for the legitimáte business purpose of determining whether a dealer is complying with its sales

performance obligations, See, e.g., Browi Motor Sqles Co. v. Hyundai Motor America, No. 09-06-MVDB-358-D

iohio trrtotor Vehl Dealers Bd. Jan. 15, 2010) (finding HMA's use of sales efhciency metric fair and reasonable and

ùpholding termination of a dealer whose efficiency \üas approximately 46.3% over a 5-ll2 yeat period), aff'd, No'

1'OCV¡'-OZ-2316 (Ohio Common Pleas, Franklin Co. July 2,2010), aff'd,20ll Ohio 5053 (Ohio Ct. App' Sept. 30,

20ll); Superior Pontiac Buick GMC, Inc. v. Nissan North America, Inc.,2012 WL 1079719 (E'D' Mich. Mar' 30,

2012j (upholding termination based on low sales efficiency); Hampton Auto Group v. Nissan North America, Inc',

No. HSMV-12-853-FOF-MS (Fla. DHSMV Oct. 24,2012) (same); In the Matter of Ralph Gentile, Inc. v. Nissan

North America, Inc., No. TR-07-0001 (Wis. Div. of Hearings and Appeals, Feb. 4, 2010) (same), aff'd sub nom'

Ralph Gentite, Inc. v. State of l4risconsin Div. of Hearings & Appeals,No. 1O-cv-1050 (Wis. Cir. Ct' Sept, 13, 2010)'

o¡;a, nO N,rW.2d 555 (Wii. App. 201 l); In the Matter of Seacoast Imported Auto, Inc, d/b/a Nissan of Stratham,

Ño. O¿-OO (N.H. Motor'Veh. Ind, Bd. Apr. 12, 2OlO) (same), aff'd, Seacoast Imported Auto, Inc. v. Nissan North

America,1nc., No. 218-2010-CV-471 (N.H. Super' Ct. Nov' 29, 2010)'

24
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b. Section 2301.468(1) (2003).

Section 2301.465(l) (2003) prohibits a distributor from treating a franchised dealer

differently "as a result of a formula or other computation or process intended to gauge the

performance of a dealership". T¡x. Occ. Co¡¡ $ 2301.463(l) (2003). The allocation of

discretionary vehicles is not a formula, computation or process intended to gauge a dealer's

performance. Thus, WC's complaints regarding vehicle allocations would not give rise to a

claim under Section 2301.468(l) (2003).

With respect to sales efficiency, it is undisputed that sales effrciency is calculated the

same for all Hyundai dealers. TR1164-70. WC's principal testified lhat "all other

manufacturers" measure dealer performance by sales efficiency. TR453-54' Sales efficiency is

not considered in formula allocations. TR711. Moreover, both WC dealerships continued to

receive allocations despite having sales effrciencies well below I00% from 2009 to the present.

Compare pTX81 (showing allocations to TX077 and TX087 from 2008 to 2009) withTP.llT ;

PTX3; PTX4 (showing sales efficiencies figures below 100% for both TX077 and TX087 since

200e).

Accordingly, even if Judge Harvel misinterpreted Section 2301.468, the error was

harmless. V/C has no viable claim under Section 2301.468 (2003) even if V/C had pleaded a

claim under the statute (which it did not).

F'. The Final order is not supported by substantial evidence.

As noted in Sections IV(B) and (C), the Board's Final Order neither includes FOFs and

COLs nor explains why Judge Harvel's FOFs and COLs were apparently rejected. The Board is

required include FOFs and COLs in Final Order and specifically explain why it rejected the

proposed FOFs and COLs. Tex. Gov'r CoDE $ 2001.lal(b); TBx. Occ. ConB $ 2301.711(b).

tst394
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Because the Board fails to provide any explanation, its Final Order is not supported by

substantial evidence (or any evidence). See Tnx. Gov't Coos $ 2001.174(2XE) (stating that

agency's decision shall be reversed if it is "not reasonably supported by substantial evidence

considering the reliable and probative evidence in the record as a whole"); Mid-South Pavers,

lnc.,246 S.W.3d at724 (affrrming reversal of final order and holding that agency's explanation

for changing certain FOFs and COLs was not supported by substantial evidence); Dunn,2003

WL 22721659, at *3 (affrrming district court's reversal of final order and finding agency lacked

substantial evidence for changing ALJ's FOF). The Board does not articulate any evidence that

supports its decision.l2 Accordingly, the Board should vacate its Final Order and enter a new

Final Order adopting Judge Harvel's PFD.

v.
CONCLUSION

For all the reasons set forth above, Hyundai Motor America respectfully requests the

Board: l) vacate its Final Order signed November 3, 2016; and 2) enter a new Final Order -

which follows the recommendations of Judge Harvel and the Motor Vehicle Division Staff -

accepting all of the Findings of Fact and Conclusions of Law from Judge Harvel's Proposal for

Decision along with those non-substantive modifications proposed by the Motor Vehicle

Division Staff on October 27,2016. In the alternative, the Board should: 1) identifu the Findings

of Fact and Conclusions of Law upon which its Final Order is based; and 2) explain the reason

for each of Judge Harvel's Findings of Fact and Conclusions of Law that it is rejecting or

modifuing, including explaining how Judge Harvel allegedly misinterpreted Section 2301.468'

12 To the contrary, there is substantial evidence - as set forth in Judge Harvel's PFD - to support her proposed FOFs

and COLs. See generally Ex. l; see a/so HMA's Post-Hearing Brief (detailing evidence that HMA did not violate

any statutory provisions alleged by WC).

26
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Chief Administrative Law judge
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Daniel Avitia, Director
Motor Vehicle Division
Tcxas Dcpartment of Motor Vehicles
4000 Jackson Avenue
Austin, TX 78731

VIA INTERAGENCY MAIL

RE: Docket No. 608-I4-1208.LIC; MVD Docket No. 144006 LIC; New
lVorld Car Nissan, Inc., d/b/a World Car Hyundai and New World
Car Imports, San Antonio, Inc., d/b/a World Car Ilyundai

Dear Mr. Avitia:

Please hnd enclosed a Proposal for Decision in this case. It contains my
recommendation and underlying rafionale.

Exceptions and replíes may be filed by any party in accordance with 1 Tex.
Adrnin. Code $ 155.507(c), a SOAH rule which may be found at www.soah,stafe.tx,us.

Sincerely,

Wendy Harvel
Administrative Law Judge

'WKLH/ls
Enclosure

çc: Dan Þowney, Þan Downey, P.C., 1609 Shoal Creek Blvd., Ste. #100, Austin, TX ?8701 -
VIA REGULAR Ï\{AIL
Lee L. Kaplan, Jarod R. Stewa¡t, Smyser Kaplan & Veselka L.L.P,, 700 Louisíana, Ste. 2300,
Houston, TX1?002 - YJA REGULAR MAIL
Kevin M. Young, David Prichard, Pricharcl Hawkins Young, l0l0l Reunion Place. Ste.600,
San Antonio, TX'78216 - VIA RECULAR MAIL
Aiice Carmona, Docket Clerk, Texas Department of Motor Vehicle, 4000 Jackson Avenue,
Austin, Texas 78731 (with 1 - CD; Cerfified Evidentiary Record) - VIAJNIPRAGENCY MAIL

300 W. 15tÌ,Street, Suite 502, Austin. Texas 78701/ P.O. Box 13021 Austin, Texas 78711-3025
, 512.475.4993 (MaÍn) 5L2.+75.345(Docketing) 5'12.322206't, (Fax)

www-soah.state.tx.us
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IIYUNDAI MOTOR AMERICA,
Respondent ADMINISTRÀTIVE HEARINGS

PROPOSAL ¡.OR DECISION

I. INTRODUCTION

New World Car Nissan, Ino. and New World Cal Imports, San Antonio, Inc. (together,

Wortd Car) contend that Hyundai Motor America's (Hyundai) al]ocation system, sales efficiency

mst¡io, and advertising subsidies violate thc Texas Occupations Code (Occupations Code)

because they are discriminatory, discriminate among dealers, re,quire World Car to adhere to

unreasonable sales standards, and violate the duty of good faith and fair dealing.

The Adminisuative Law Judge (AI-J) finds that'World Car failed to meet íts burden of

proof to show that any of Hyundai's programs violate the Occupations Code. Therefore, the ALJ

recom¡nsnds that World Car's complaint be denied.

II. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

The parties do not dispute jurisdiction, notice, or procedural history. Therefore, those

mâtters are addressed in the findings of fact and conclusions of law without discussion.
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The hearing convened on September 2I,2015, at the State Offrce of Administrative

Hearings in Austin, Texas, with ALJ Wendy Harvel presiding. The record closed on Jaltuary 11,

20L6,following the submission of post-hearing brieß ¿nd an agreed recotd.t

III. APPLICABLD LA\ry

V/orld Car alleges that Hyundai violated three sections of the Occupations Code. Under

Section 2301.46'/, "a manufacturer or distributor . may not: (1) re,quire adherence to

unreasonable ssle or sertice standards." Under Section 2301.468 (2003):

A manufacturer, distributor, or representative may not:

(l) notwithstanding the terms of any franchise, directly or indirectly discriminate
against a franchised dealer o¡ otherwise treat franchised dealers differently as

a result of a formula or other computation or process intended to gauge the
performance of a dealership; or

(2) discriminate rmrea^sonably between or ¿Imong franchisees in the sale of a

motor vehicle owned by the manufacturer or distributor.'

Texas Occupations Code $ 2301.478 irnposes on vehicle manufacturers and disuibutors a

duty of good faith and fab dealing in their relationships with franchisees.

World Car, as the complainant, has the burden of pmof.3

IV. F'ACTUAL BACKGROUND

Ahmad Zabihian owns V/orld Car in San Antonio, Texas. World Car has two Hyundai

dealerships in San Antonio, One is in north San Antonio next to Interstate 35 (V/orld Car

t The RLJ commends the parties on their use of technology during and after the hearing and the professionalism

exhibited byall participants in the case.

2 The 2003 version of the stafute applie.s to this case because the 201 I vetsion applies only to an agreetnent e¡rtered

into orrenewed afterthe September l,20ll versionof the statutewas enacted. Thefranchise agreementsbetween
Hyundai and World Car wsre renewed in November 2010

3 I Tsx. Admin. Code $ 155,427.
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North); the other is in south San Antonio (World Car South). They are part of the World Car

Auto Group, which is comprised of 10 dealerships in the San Anlonio area. Mr. Zabihian owns

atl of the V/orld Ca¡ Auto Group dealerships. In addition to Hyundai, 'World Car Auto Group

maintains Kia, Mazda, and Níssan dealerships.

World Car's primary Hyundai competitor is Red McCombs Hyundai (Red McCombs),

Red McCombs owns two Hyundai dealerships in San Antonio - Red McCombs Superior and

Red McCombs Northwest.

Prior to the 2008 rÇcession, World Car North and Red McCombs Superior performed at

approximately equal levels in termò of the number of vehicles sold. World Car South performed

tess well. It is in a lower'income area than V/orld Car North. Red McCombs Northwest dÎd not

perform as well prior to the 2008 recession, but improved its sales during 2008-2009. The chart

below illustratcs the sales for the fou¡ deaterships.a

2006 2007 2008 2009 2010 (Jan.-June)I)ealer

663 512 664 476 284World CarNorth

67s sl0 445 462 3t8Red McCornbs Superior

429 174 90V/orld Car South 304 373

485 227193 314 410Red McCombsNorthwest

World Car notes that it sold the same volume or out-sold Red McCombs during most of

these yeæs. World Car contends its good sales were helped by Hyundai's regional general

manager at the time (Rick Lueders), who provided World Cæ with suffìcient inventory and Co-

Op advertising assistance.s

a World CarExs. 10, 82.

t Co-Op advertising assistance is money provided from Hyundai to its dealers to cover part of the cost of dealership

advertising.
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In June 2A1,0, Tom l{etrick replaced Mr. Luede¡s as Hyundai's regional general manager.

World Car asserts that Mr. Hetrick did not provide inventory at the same level and was not as

responsive to World Car as Mr. Lueders bad been. Beginning in June 2010 through

September 2013, World Car contends that Mr. Hetrick did not assist World Car with requests for

additional inventory. World Car also conûends that Mr. Hetrick provided substantially more

assistance with Co-Op funds to the Red McCombs dealerships than to rüorld Car. World Car

alleges this practice continued frorn the begiming of Mr. Hetrick's lenure through the end of the

tlrírd quzute r of 20L3 , when Worl d Car initiaied litigation against Hyundai.6

World Car also alleges that Red McCombs dealerships were able to game Hyundai's

allocation system, resulting in Red McCombs r:nfairly obtaining additional inventory even

though il was not entitled to receive ít.

Hyundai agrees with the sales numbers World Car presents. Hyundai argues that World

Car's poor sales werç not due to Mr. Hetrick's division of inventory, but rather to V/or{d Car

voluntarity reducing inventory dr:ring the recession of 2008-2009 by turning down hundreds of

cars oflered to it through the alìocation system. Additionally, Hyundai notes that World Car did

not participate in many of the Hyundai progr¿rms that could have helped 'World Car increase its

sales, including adding the Equus product, remodeling, becoming an exclusive Hyundai

deatership, and using Hyundais as service loaner vehicles. Those practices allowed the Red

McCombs dealerships to qrr,alify for additional iuventory.

Hyundai also notes tlrat in March 201l, a large earthquake and tsunami hit Japan, which

resulted in fewer Japanese cars being available on the market in the United States. As a result of

the shortage of Japanese cars, Hyundais became more popular and were in short supply a$ the

manufacturer had not and could not have anticipated the increased demand. Hyundai asserts that

during the time of short supply, all dealers were asking for additional inventory, and Hyundai

was unable to supply any of its dealers with as much inventory as requested.

6 The civil litigation is in Bexar County, Texas.
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A. Allocation System

Hyundai's allocation system consists of formula allocations, discretionary allocations,

and manual allocations. Formula allocations make up approximately 85% of the vehicles

allocated and are allocated through a formula and computer program.T Hyundai uses a balanced

days' supply system for its formula allocations,s The same formula is used for atl Hyundai

dealers nationwide,e Hyundai used the same formula allocation system from 2006 through

2013.10 Under the allocation algorithn, vehicles are offered to dealers based on each dealer's

inventory and the average number of vehicles sold by the dealer in the previous 90 days. The

system allocates vehicles, one at a time, to the dealer in the region with the lowest days' supply

for each respective model.t) This system is not a pure'turn and earn" system because the turn

and earn system considers only the nunrber of vehicles sold and reported by each dealer, while

the balanced days' suppty considers the dealers' availabie inventories.tz World Car is not

chalienging the mechanics of the f'ormula allocation system, Rather, as pârt of its cornplaint that

it was subject to urueasonable discrimination, World Car asserts that Red McCombs' dealerships

were able to cheat and game the allocation system, which resirlted in those dealerships

improperly receiving additional allocation. Because tù/orld Car did not uso the same methods of

gaming the systern, World Car alleges it was subject to umeasonable discrimination.l3

Discretionary allocations are madç by Hyundai's regional general manager, who may

distribute up to 15% of total allocation, Manual allocations include turn downs, which are

' Tr. at760,1062-63, 1066,

8 Tr, at 824-25.

e Tr. at 708, 1155.

i0 Tr, at 820-21 . The formula used to deterrnine allocation was changed afrer 20 13, but the new formula is not the

subject of this proceeding.

ll Tr. at 819,

12 Tr- ai 825

tî World Car Initial Brief at 21-25.
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vehícles allocated to a dealer under the formula that the dealer rejects that are then made

available to other dealers in the region, and vehicles that have been re-customized or modified.la

It should bE noted that fhe discrctionary allocation does not always equal ),5%.

Particularly, during times of short supply, there may not be as much discretionary allocation.ls

Discretionary allocation can be, and usually is, provided for partioular events or milestones at a

dealership, such as facility renovations, grand openings, tuming a multi-manufacturer dealership

into a Hyundai-exclusive dealership, or agreeing to sell Hyundai's Iuxury vehicle, the Equus.16

Within the San Antonio market, when analyzing discretionary allocation among the

dealerships, World Car received similar percentages of discretionary allocation when compared

to Red McCombs.

The parties agree that Hyundai ofl'ers 12 different models of vehicles, with distinct trim

levels, which results in at least 96 different configwations before options and paint colors are

chosen.ts World Car asserts that it (and any other dealprship) needs a certain minimum level of

lr Tr. at685, l103-04, 1146.

ri Tr. at ß40-41.

¡d Tr. at 1060-60, lo8o.

'' Datu in this chart is aggregated from information in Hyundaì Ex. 99, whích contains confidential information

18 WorldCar Ex. 130.

McCombs N'W \trorld
North

Car \lVorld
South

C¿rYe*rlt McCombs
SuperÍor

t5% T9%2008 2% 3%

3% l1%2049 2o/o 3%

3% 4o/o60/o t4%20ra

I2o/ol4% t2%2011 L6%

3%1,3% t5% 130/oaût2

0%1o/o 7o/o201 3 t%
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inventory to offer choice and sclection to customers and to maintain or increase its sales rate.te

Hyundai does not disagree.2o

The inventory, sales, and allocation cycle can spiral downward as a result of poor sales

and low inventory. If a dealership has low inventory, it will result in a lower sales rate because

there is less selection. With fewer cars sold, the allooatíon system will not allooate as many new

cars to the faltering dealership, \Morld Car asserts ttrat it needed a significant increase in its

inventory in order to be able to sell more cars. With the low invent'ory, caused by reduced sales

and lack of new inventory, World Caros sales rate declined'

Again, rrt/orld Car does not challenge the formula that performs the 85% system

allocations.2l Rather, World Car challenges the 15% discretionary and manual allocations and

the ability of dealerships to game the allocation system at the expense of other dealerships.

B. Sales Efficiency

Sales efficiency is a metric that Hyundai uses to measure dealer sales perfo rmanc",22

Sales efficiency compares a dealer's total sales to sales the brand expects to achieve in the

dealer's primary market area. Hyundai calculates expected sales by applying Hyundai's national

average sales penetration in each vehicle segment in which Hyundai competes to the actual

number of vehicles registered in that segment in the dealer's prirnary market area. Thus, if
Hyundai sells 5% of the subcompact vehicles sold nationwide duting a particular time period,

then Hyundai rnould expect that S% of the subcompacts sold in a dealer's primary market area

during that same time period would be Hyundais.23 llyundai then compares the dealer's total

¡n Tr. at 154,650-51,682-83.
20 world Ca¡ Ex. I I ? at t93; Tr, at 5 t0, 51 2,

2I world Car Initial Brief at 6.

22 Almost every other car manufacfurer uses the samc or similar metric. 'fr. at ?3, '112,453'54'

23 Tr. at I 165-66.
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sales to the expected sales number. So if expected sales are 200, and the dealer sold 200 cars, the

dealer is 100% sales efficient,

C. Co-Op AdvertÍsing Funds

Hyundai's Co-op Advertising Commitment Program provides funds (Co-Op advertising

firnds) to dealers to assist with advertising. The funds do not pay for the total cost of

advertisements the dealer purchases, but provide partiat reimbursements,2a Etigibility for the

progr¿Lm and the arnount of reirnbursement are determined by a formula that considers sales and

customer services scores.2s Regional general rnânâgers also have some discretionary funds they

can provide ûo dealers.26

V. Ä.LLEGED VIOLATIONS

A. DiscrtmÍnatory Trentment (Occupafions Code $ 2301.468 (2003)

1. World Carts Arguments

z, Discretionary allocatio n

i. Discrimination based on formula to gauge performance

Wortd Car asscrts that Hyundai violated Occupations Code $ 230I.468(1) (2003) by

treating Wortd Car differently than Red McCombs in the discretionâry allocation of vehicle

inventory. World Car notes that Mr. Hetrick gave 98 discretionary allocations to Red McCombs

Northwest aud 3ó to Red McCombs Superior during the first six months of his tentre as regional

general manager. During the same lime, he provided 10 cars through discretionary allocation to

to Tr. at 217-18.

2J Tr. at 391.

16 Tr. at 93.
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each Tvodd Car dealership. Thus, Red McCombs two dealerships received a tôtal of 134

discretionary cars, and World Car received a total o120.21 World Car further asserts that the

large number of discretionary allocations to the Red McCombs dealerships allowed them to sell

rnore cars because they had more inventory. Because they were able to sell tnore cars, they

earned more through the 85% formula allocations. World Car characterizes the difference in

allocation of vehicles by a comparative percentage. In oiher words, Hyundai allocated seven

times more vehicles to the Red McCombs dealerships than it did to the World Ca¡ dealerships.2s

ii. Unreasonable discrimination in sale of a motor vehicle

World Car contends that Hyundai rmreasonably discriminated agaínst Wotld Car in

violation of the second prong of Occupations Code $ 2301.468(2) (2003) in the allocation of

vehicle inventory. World Car alleges that the disparity in the discretionary allocation was

unreasonable. World Car contends that it was not rational or fair for Mr. Hetrick to provide

many more discretionary allocations to Red McCombs compared to World Car, particularly

when World Car was making multiple requests for additional inventory from 2010 through

2013.2e World Car also contends that Red McCombs received additional discretionary

allocations when it renovated one of its facilities, whereas World Car did not receive

discretionary allocation at its North Store when it was renovated.s0

b. Gaming the forrnula allocation system

World Car argues that although the formula allocation system itself is not discriminatory,

Red McCombs was able to game the system to its strategic advantage to implove formula

allocations to its dealerships. V/orld Car asserts that dealerships could game the allocation

system by reporting vehicles as sold by submitting a Retail Delivery Report (RDR) even though

2? WorldCarEx.lll.
z8 Worlcl Car Initiat Brief at 37.

2e World Car lnitial Brief at 38.

x0 World Car Initíal Brief at 39, citing Tr. at 495-9?
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the vehicte had not been sold and by putting vehicles into the service loaner program and

reporting them as sold without actually using the vehicles as loaners.3l

c. Sales efficiency

World Ca¡ also alleges a violation of Occupations Code $ 2301.458(1) (2003) through the

use of sales efficiency, To support its altegation, World Car notes that Mr, Hetrick used sales

efficiency to reward dealerships with discretionary allocation, but treated World Car differently

tharr Red McCombs. lVorld Car also notss that it did not have enough inventory to reach 700o/o

sales efficiency in the market, and Hyundai did not help V/orld Car wíth additional inventory.

Secondly, World Car argues that Mr. Hetrick proposed the sale of the World Car Hyundai

dealerships because of poor sales efficiency and performance. Because Mr. Hetrick did not

attempt to have other dealers sell their dealershíps, a¡rd because Mr. Hetrick did not give ÏVorld

Car any assistance or inventory to help rfforld Car improve its sales, World Car alleges

discrimiuation under Texas Occupations Codc $ 2301.458(i),

d. Co-Op advertising

World Ca¡ asserts an additional violation of Occupations Code $ 2301.468 (2003)

through distribution of discretionary Co-Op advertising funds.32 'World Cat notes that t{yundai

distributes approximately 85Yo of Co-Op advertising funds through a formula that is predicated

on reported sales.33 The remaining funds are distributed at the discretion of the regional general

manager.3o

3r World Car Initial Brief at 21,

32 World Car Initial Brief at 40. World Car does not cjte the specific subsçction it is alleging was violated by the

disribution of Co-Op advertising funds,

33 World Car Ex. 120 at 19-20; Tr. at 93, 199-200.

lt Id.
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2. Hyundai's Response

a. Allocation

Hyundai argues that World Car cannot maintain its claim that the alleged discriminatory

allocation of vehicles is a violation of the Occupations Code. Hyundai reads the statute nanowly

to include only the sale of a motor vehicle. Thus, according to Hyundai, to prove a violation, the

discrimination must have occurred in the sale of the vehicle, and not the allocation, measurement

of sales efficiency, or the distribution of Co-Op funds.3t Hyundai asserts that simply because a

vehicle is allocated to a dealer, the dealer does not necessarily purchase it. The dealer may

choose to purchase it or may turn it down. Allocation simply determines the number of vehicles

the dístributor ofiers the dealer.

Hyundai notes thaf the statute prohibits unreas?nable discriminafion, not discrimination

for which Hyundai had a reasonable basis, Hyundai argues that unreasonable discrimination

must be arbitrary, capricious, without substantial caus€ or reason, or lacking a legitimate

business justification.s Hyundai argues that the formula allocations did not discrimin¿te

unreasonably. The formula is applied the same way to each dealer- Hyundai asseds that Red

McCombs took advant¿ge of optional programs that írnproved its position in the allocation

systeñ. Those programs were available to all dealers, including World Car, and World Car

simply chose not to take advantage of the programs.3T Those programs included: using

Hyundais as service loaners; adding the luxury Equus line; remodeling; and making dealerships

exchuively Hyundai-branded.38 Another strategy to íncrease allocation was to repon sales

quickly. Some dealers submitted an RDR report afrer a spot delivery of a car, even if financing

35 Hyundai Initial Brief at 36.

3Ó Hyundai Initial Brief at 37, citing.srør Motorcars v. Mercedes-Benz USA, SOAH Docket No. 601-09-3665, citing
Mitchell's Inc. v Nelms, 454 S.W.zd 809, 813-14 (Tex. App,-Dallas 1970, writ refd n.t.e,); Burlington Northern
& Santa Fe þ, Co. v. South Plaìns Switchìng, Ltd. Co. 114 S.W.3d 349,352-54 (Tex. App.-Fort Worth 2005, no

wnt); Buddy Gregg Motor hIones, Inc. v. Maruthon Coach, Lnc.,320 S.W,3d 912,924 (Tex. App.-Austin 2010, no

pet.),

î? Hyundai lnitial Brief at 38.

3E Tr. at I 182-83.
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was not approved.3e Reporting the sale quickly reduced the days' supply of that model and

would show that the dealer might need additional formula allocation to maintain its supply,

'World Car did not submit RDR reports until tinancing was approved, which delayed the reported

sale a¡d slowed allocations.ao

With respect to discretionary allocations, Hyundai argues that dudng the shortage

following the tsunami, Mr, Hetrick focused the discretionary allocation on dealers that v"ere

committed to the t{yundai brand, Because Red McCombs maintained ils inventory level during

the recession, rcnovated ono store, added the Equus line, and because its other store became a

Hyundai-exclusive dealerchip, it received rnore discretionary allocation.al

b. Sales efficiency

Hyr:ndai argues that measuring sales efficiency is not ußcasonable discrimination. It is

calculated the same way fbr all dealers. And it is used to identi$ dealers that perform below

average so they can improve their performance.a2

c. Co-Op advertísing

Hyundai asserts that the use of Co-Op advertising funds cannot violate Occupations Code

$ 2301.468 because it doès not relate to the sale of a motor vehicle. Rather, it is simply a

mechanism to allow Hyundai as the manufacturer to contribute some money to the dealers to

hetp the deaters purchase more advertising for the brand.

to Tr, at 101,367.

ao Tr, at 86?.

'l Tr. at 16?, 1050-61.

a2 Hyundai lnitial Brief at45,46.
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3. Analysis

^.
Discretiontry allocation

The ALJ finds that the use of discretionary allocation did not violate the Occupations

Code. World Car notes th¿t in a six¡month period Mr. Hetick offered 134 cars through

discretionary allocation for Red McCombs versus 20 for'World Car.a3 World Car then makes the

comparison that Red McCombs did not sell nearly seven times as many vehicles as World Car

Hyundai.aa World Car notes that at the time of the additional allocation, all four San Antonio

Hyundai dealerships were considered by Hyundai to be underyerforming.as

V/orld Car's argument fails to take into ascount the differences between the Red

McCombs' dealerships and World Car''s dealerships. In 2010, Red McCombs Superior became

an exclusive Hyrmdai dealer, whereas World Car South shares a dealership with Kia. Red

McCombs' NorJhwest store added the luxury Equus line that required a facility upgrade, and

then renovated the store. RedMcCombs Superior also rtnovated its dealership in2011-2012.

World Car dealerships were not renovated during this time. It was not until 2014 that World Car

North renovated its store. Red McCombs also participated in Hyundai's service loaner program.

World Car did not participate in Hyundai's service loaner program.

World Car could have participated in all of these Hyundai programs, which would most

likely have increased the sales rate and reduced rhe daily supply of vehicles, resulting in

additional allocation. V/orld Car chose not to participate. All dealers that chose to participate in

the programs would have increased allocation and would have been eligibie for discretioñåry

allocation that was given by regional general managers to reward dealers for facility upgrades,

renovations, zurd exclusivity, TVorld Car's choice not to engage in those prograrns worked to its

detriment in terms of receiving discretionary allocation, But Mr. Hetrick's decision to rewæd

{3 world Car Ëx. I I l.
e World Car Initial Brief at 37

a5 world Car Initial Brief at 39
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Red McCombs was not unreasonably discriminatory. Rather, it was his reasonable business

judgment to reward the Red McCombs dealerships for ¡emodeling, becoming exclusive, adding

the Equus lirre, and participating in the service loaner program. For these reasons, the ALJ finds

that World Car failed to meet its burden of proof to show that l{yundai unreasonably

discrÍminated against it in providing discretionary allocation.

World Car also reduced its inventory in 2009, Mr. Zabihian testified in his deposition

that he pulled back in inventory in 2008-2009. At the hearing he agreed that he reduced

invontory in 2009.6 Mr. Zabihian also indicafed that the Red McCombs stores kept their

inventory at about t}e same levels during the 2008-2009 recession.aT

In 2010, V/orld Ca¡ tumed down many vehicles offered by Hyundai. In the first six

moffhs of 2010, World Car Nonh turned down 173 of 423 vehicles. \I/orld Car South turned

dowrr 32 of 100 offered vehicles.a8 Beginning in the second half of 2010 and continuing through

mid-2013, there was a shortage of Hyundais. At that point, World Car had volrrntarily reduced

its inventory, resulting in a slower sales rate, and there were insuff,rcient available cars to meet

overall demand.

Although it was an unfortr.¡nate coincidence that the worldwide shortage of cars happened

shortly after World Car had voluntarily reduced its inventory, \lVorld Car made the decision to do

that. It was not the result of any discrimination on the part of Hyundai,

b. Gaming the allocation system

World Car alleges that submitting an RDR report for a spot delivery is a way for dealers

to gâme the allocation system. A "spot delivery" refers ûo the practice of allowing a purchaser to

take delivery of a vehicle after a sales contract is signed but before all final payment

a6 Tr. at223-?24,2?8,
47 Tt. at228.
as Hyundai 8x.47.

Contested Cases Briefing Notebook                               Volume 2 287



soÀH DocKET No. ó08-f 4-I208.LIC PROPOSAL FOR DECISION PAGE 15

arrangements have been frnalized,ae World Car has decided not to record an RDR after a spot

delivery because World Car thinks it does not constitute a sale until the sale is completed with

approved financing.so

Spot delíveries are a common industry practice.5l $/orld Cat spot delivers cars but does

not submit an RDR report until the frnancing is approved, Because lVorld Car does not

immediately submit the RDR, the sale is reported later, thereby affecting the balanced days'

supply of vehicles on ifs lot, and slowing formula allocation. Hyundai encouraged World Ca¡ ûo

speed up its sales reporting by promptly submitting RDRs, but rWorld Car chose not to do so.s2

Hyundai's dealer agreement requires dealers to report the delivery of each new motor vehicle to

a purchaser by the end of the day the vehicle is delivered.s3

rüorld Car does not submit the RDR prior to the completed sale because once the RDR is

submitted the warranty begins. So if the financing falls through, and the car is returned, the next

purchaser would not have a full wa¡ranty.sa World Car asserts ttrat spot deliveries in Texas do

not ûafisfer ownership of the car from the dealer to the çonsurnet, and thus submitting an RDR

would be inaccurate.

Because spot deliveries are not illegal, and Hyundai had counseled World Ca¡ to submit

RDR reports quickly once the car was delivered to the customer, World Car cannot now

complain that not doing so w¿ls unreason¿ble discrimination. World Car had the same tools

available to it as every other Hyundai dealer, In the event a wallanty has sta¡ted and the car is

retumed, V/orld Car eould sell the car to another purchaser at a reduced price to account for the

shorter warranty period.

oe Tr. at 967,267,520.
50 Tr, at 103-05, )67-68,566,602
st Tr. at269,
52 Tr. at 24142.
53 World Car Ex. 1 .

5{ Tr. at 105, I08,
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Importantly, although two expert witnesses testified about whether Red McCombs was

gaming the allocation system by submitting RDR reports and then backing them out when the

fTnancing fell through, there was no cvidence that this happened, only speculation.ss

TVorld Car also asserts that Red McCombs reported vehicles sold to the dealerships for

use in the service loaner program even though the dealerships did not use the vehicles in the

service loaner p.ogram.56 World Car's evidence is that some of the service loaners came out of

the service loaner prograrn with "not too many miles on them."S? The ALJ finds that there is

insuffrcient evidence to show that Red McCombs gamed the allocation system by either falsely

submitting RDR reports ôr not using service loaners. The ALJ fìnds that World Car failed to

meet its burden of proof to show that any "gamiflg" of the allocation system violated the

Occupations Code.

c. Sales effrciency

In 2008, both Wortd Car North and South were over I00% sales efficient. In 2009, the

north store dropped !o 96.8% and continued to drop over time. In 2014, it was 65.7% sales

effîcient. The south store fared worse. It dropped to 17.9%o sales efficient in 2013 but rebounded

in 2014 to 3l .ZVo sales efficient.ss

Itrorld Car assens that it did not have sufficient invçntory to meet 100Vo sales efficiency,

It argues that the sales efficiency expectation for World Car South was urueasonable because the

south store saw a large drop in sales due to the opening of a Toyota rnanufaotwing plant in the

vicinity of the south store, Thus, it contends that Hyuuclai's sales efficiency calculation was

55 Tr^ ar 732-33 (rù/orld Car expert Mr. Roçsner testifring tbat he did not have any way to check whether spot

deliveries were improper.)

56 World Car Initial Bríef at 22.

t? Tr. at 782.

58 Tr. at 1l ?4; Wortd Car Exs. 3, 4.
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unfair because to achieve 100% sales efficiency, World Car would have had to have sold more

çars Ìhan it was allocated,sg

In 2009, Toyota opened a manufacturing plant and new dealership close to \Morld Car

Sourh.60 The manufacturing plant employs about 6,000 people. Those employees had incentives

to pruchase Toyota products.6l World Car suggests that Hyundai should have recalculated its

sales effïciency measures to account for the opening of the Toyota manufacturing plant and the

resulting significant increase in Toyota sales in the atea.

Because V/orld Car was selling fewer cars out of the south store, it was receiving fcwer

cars through formula allocation. Combined with the shortage in supply due to the tsunami, ít

was diffrcult for World Car to maintain high enough inventory levels to be able to show

customers a large selection. Hyundai vúas aware of the timited supply and knew tbat there was

not enough manufacturing volunre to provide dealers with sufficient inventory 10 allow the

dealers to meet their sates targets. Hyundai's President and CEO testified fhat "[s]ome of the

most difficult conversations that we had in}tl I and 2010 and - a¡d 2013 we¡e with dealers that

couldn't get to their stated sales volumes with the inventory \rye were giving them. That's a

tough conversation to have. It's a legitimâte conversation, and there just isn't errough available

volume - production volume to get to those numbers."62

World Car suggests that Hyundaí had two choices to conect the issue, either sell more

discretionary allocations to W'orld Car or adjust the sales efficíency standard. Hyundai did

neither.

Hyundai responds that sales efficiency was calculated in the satne manner for'World Car

as it was for every other Hyurdai dealer. The tsunami affected all dealers equally, Hyundai

te world Car lnitial Brief at 29

uo Tr. at 438-40.

6t 1'r, a1442.

62 World Car Ex, 20 at24344.

Contested Cases Briefing Notebook                               Volume 2 290



soåH DocKET NO. 608-14-I208.LIC PROFOSAL FOR DECISION PAGE f8

admits that in 2013, it sent World Car South a "]{otice of Failure of Performance" bæed on the

dealership's poor sales effrciency.63 The letter advised the dealership of its deficient sales

efficiency and asked the dealership to reassess its commitmsnt by eíther pursuing a sale of the

dealership or providing a written plan to improve performance.óa V/orld Car has done neither,

but Hyundai has not sought to terminafe the TVorld Car South store as a dealer.

The AL.I agrees with lIyundai that to find a violation, World Car must prove that

Hyundai teated dealers differently by the use of a formula to gauge sales performance. World

Car argues that Mr. Hetrick rewarded discretionary allocations by lookinS at sales efficiency but

that Red McCombs received several times as many cars ttuough discretionary allocation when

compared to V/ortd Car, even though the sales difference between the two dealers was not that

high.

rWorld Car's argument fails because all dealerships were in the same situ¿tion with regard

to high demand and low supply. It is undisputed that following the Japanese tsunami, Hyundai

manufacturing could not keep up with demand for the product. As a result, dealerships were

rurable to receive the number of ca¡s they wanted. As discr:ssed above, there were steps World

C¿r could have taken to increase its sales numbers, but World Car made the business decision

not to do so. The ALJ finds that World Ca¡ failed to meet its burden of proof to show that the

use of a sales efFrciency measure violates the Code.

d. Co-Op Advertising

The ALJ finds that l-lyundai did not violate the Code through the díscretionary use of Co-

Op advertising funds. Co-Op advertising funds are sometimes provided to dealers by the

manufactruer to increase the amount of money the dealer is able to spend on advertising.

65 world CarBx.6'1
64 Tr. at 1124.
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The Co-Op advertising funds must be used exclusívely for advertising. Eligibility and

the amount of reimbu¡sernent are determined by a formula that considers several factors

inoìuding sales and custemer scrvicc s"o.es.65 That formula does not discriminate in the sale of a

motor vehicle. Rather it discriminates in the amount of money a dealership receives from

Hyundai for advertising. The formula is not intended to gauge the performance of a dealership'

It simply calculates how much additional advertising funding a partÍcular dealership will receive.

And notwithstanding the formula, the regional general m¿magff has discretion to award

additional Co-Op advertising fr¡nds. For example, in 2010, World Car South was not eligible

under the formula to receive Co-Op advertising funds. However, Mr. Hetrick provided the store

with $60,000 of discretionary Co-Op advertising funds over the third and fourth quarters of that

year.66 The Co-Op progrrim formula is applied in the same manner to all dealers and is not

intended as a R'ay to gauge the dealer's performance. It is applied to determine which dealers are

eligible for additional funding, and the amount of funding, but is unrelated to the sale of a motor

vehicle. Above and beyond that fiurding, thc regional general manager can award additional Co-

Op doltars at his discretion, For these reasons, the ALJ finds that the Co-Op advertising program

does not violate Occupations Code $ 2301.468(1) or (2).

B. Unreasonable Sales Standards (Occupations Code S 2301.467(aXI))

tVoltd Car alleges that Hyundai required World Car to adhere to uffeasonable sales and

service standards in violation of Occupations Code $ 2301.467(aXl). 'World Car asserts that the

"sales effrciency requirements" for $/orld Car South were uffeasonable because World Car

would have had to sell more cars than it was allocated. The facts tlnt form the basis of this

alleiation are discussed above. World Car notes thât Mr. Hetrick could have used his discretion

to allocate morç vehicles but chose not to do so.67 Because Hyundai did not allocate additional

inventory to World Car South or adjust the sales eftìciency standard beoause of the increased

6j Tr. at 391 ,

n Tr. at 259-60,

ut Tr. ut 1079, 1 l0l-02.
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competition from Toyota, World Car ægues that Hyundai required it to adhere to an

unreasonable salcs standard.

With respect to World Car North, World Car asserts that the sales effi.ciency requirements

were also unreasonable. World Car asserts that it dìd not receive enough allocation to be able to

reach l00o/o sales efficiency. Hyundai recognized that World Cat North needed to add addi¿ional

inventory to be able to achieve 100% sales efficiency, Horvover, V/ortd Car assefts that Hyundai

did not provide additional inventory and that at the same time, the Red MoCombs dealerships

had sufficient inventory because they were receiving discretionary altocation from Mr. Hetrick.6s

Because Hyundai did not provide additional inventory, World Car contends that Hyundai

required adherence to an uffeasonable sales efficiency requirement.

Hyundai responds that sales ef.ficiency is not a standard that V/orld Car (or aly other

dealer) is required to adhere to. Rather, it is a meâsurement to compare each dealer's

performance to other dealers and to the national average. Hyuudai argues it has no requirement

that dealers be 1007o sales efftcient.

Hyundai further aïgues that World Car's allocations æe lower than its expected sales

because World Car had not sold vehicles at a sufficient rate to earn greater allocations. If World

Car had maintained its rate from the time it was over l00o/o sales efficient in 2008, it would have

continue.d to earu sufficient vehicfes through the allocation system.6o Neithe. World Car store

has been 100% sales efficient for several yærs. Hyundai has not sought to terminate either

dealership. Mr. Hetrick recommended a renewal of the Dealer Agreement with World Car South

in 2010 when the store had an average sales efficiency.of 42%o.70

The ALJ finds that World Car failed to meet its burden to show that I{yundai required

adherence to an unreasonable sales or service standard basEd on the sales efñoiency calculation.

ó8 World Car Initiat Brief at 45, cítìng Wortd Car Ex. 109; at Tab 3; rùVorld Car Exs. 126, lZ'I:Tt. at I079

óe Hyundai tnitial Brief at 50-51.

?o Hyundai Ëx. 4l ; Tr. at26l-62.
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The word "require" is not defined in the statutÊ, However, sornething is required when it is

ordered or demanded as necessaty.T¡ There is no requirement in thc Dealer Agreemerrt bçtween

World Car and Hyuadai that requires World Car to be 100% sales efficient.T2 There is a seciion

in the standard provisions of the Dealer Agreement that identifies sales efficiency as a c¡iterion

that can be considered in evaluating dealer performance; it does not state that a dealer must be

100% sales efficient.T3 Thus, there ís no requirement th¿t World Car meet any standard for sales

efficiency. 'fherefore, World Car failed to show that the sales efficiency metric requires it to

meet an unreasonable sales standard.

C. Duty of Good ['aíth and F¿ir De¿ling (Occupations Code $ 2301.478(b))

rrlVorld Car allegøs that Hyundai violated the duty of good faith and fair dealing required

by the Occupafions Code by not supplying sufficient allocation and by evaluating Vy'orld Car's

sales performance based on sales effroiency. The allegations wíth respect to these claims are the

same as those discussed above, and World Car alleges they also support a violation of the duty of

good faith and fair doaling.Ta

Hyundai argues that it did not breach its duty of good failh and fair dealing because it did

not violate any sectiorr of the Occupations Code. Hyundai asserts that World Cat could have

increased its allocation in the same manner as any other dealer - by recording spot deliveries, by

participating in the service loafler program, by adding the Ëquus line, by Ìenovating its

dealerships, or by becoming an exclusive Hyundai dealer. Because World Car made the business

ctecisions not to participate ilt those programs, any detriment to thc allocation was caused by

World Car's decisions.Ts

7¡ 
,S¿e Meniam-Webster Dictionary; Black's Law Dictionary.

72 Hyundai Exs. 28, 39; World Car Ex. I.
?3 tJvbrldca¡Ex. 1.

?a 
^See 

Tex, Occ. Code $ 2301.478(b).

7t And lhe Japanese tsunami, which was outside of everyone's control.
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The sales efficiency standa¡d is not a requirement, rather it is a measurement Hyundai

uses tô gauge dealer sales. Although Wotld Car was not 100% sales efflicient after 2009,

Hyundai still allowed World Car's dealerships to remain Hyundai dealers. And both World Car

dealerships are still in existence. Sales effìciency is determined the same viay for all dealers.

Treating some dealers differently, as World Car argues, could actually violate Hyundai's duty of

good faith and fair dealing with respect to other dealers.

World Car argues that the duty of good faith and fair dealing should be defined as

"requir[ing] the parties to deal fairly with one another,"Td Hyundai contends that a breach of the

duty of good faith and fair dealing requires a showing of the "conscious doing of a wrong for a

dishonesL discriminatory or malicious purpose."??

The ALJ finds that regardless of which standard is applied, Hyundai prevails. Even

applying World Car's lower "not fair" standqrd, neither the allocation system nor the sales

efficiency metric violate the provision in the Occupations Code that requires good faith and fair

dealing, Although the discretionary allocation accounts for around l5%o of the allocation any

dealer r€ceives, Hyundai informs dealers of how they can increase their allocation. World Car

did not take advantage of many of those prograrns. Furthermore, Hyundai treats all dealers

under the same sales efficiency fonnula and informs the dealers of how sales efficiency is

calculaæd. There is no evidence Hyundai has any intent not to play fair with World Car or other

dealers that did not meet 100% sales efficiency.

VI. CONCLUSION

Based on the evidence presented, World Car failed to prove any of its alleged violations

of the Occupafions Code,

7ó World Car Initial Brief at 46, citing Htmhle Emergency Physicians, P.A.. v. Mew'l Hermann HealÍhcure Sys.,

/¿c-, 0l-09-00587-CV, 201 I WL 1584854, at {7 (Tex. App.-Houston [lst dist.] Apr. l, 201l, no pet.).

?7 HyundailnítialBriefats6,citingBrøyv,TejasToyota,Inc.,163S.W.3d7'17,780(Tex.App.-Austin20l2,no
peÎ.).
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VII. FINDINGS OF'X'ACT

New V/orld Car Nissan, Inc. d/b/a World Car Hyundai and New \I/orld Car Imports,

San Antonio, Inc., d/b/a World Car Hyundai (together, World Car) are licensed,

franchised dealers for Hyundai products and services.

Hyundai Motor America (Hymdai) is the wholesale distributor for Hyundai products and

services in the United States.

On December 6,2013, thç Texas Department of Motor Vehicles (Department) issued a

Notice of Hearing advising that lüorld Car had filed a formai complaint with the

Department-

The hearing on the merits convened on Septembet 21,2015, and concluded on

Septanber 25,2076, The record closed on January I l, 2016, following the submission of
written closing briefs and an agreed record.

Bøckground

Ahmad Zabihian owns World Car in San Antonio, Texas. World Cat <¡wns two Hyundaí

dealerships in San Antonio.

rüorld Car's primary Hyundai competitor is Red McCombs Hyundai. Red MoCombs

owns rwo Hyundai dealerships in San Antonio - Red McCombs Superior and Red

McCombs Northwest.

Prior to the 2008 recession, World Car North arrd Red McCombs Superior performed at

approximatety equal levels in terms of the numbet of vehicles sold. World Ca¡ South

performed less well. It is in a lower-income atea fhan rt/orld Ca¡ North. Red McCombs

Ñorthwest did not perform as well prior to the 2008 recession, but improved its sales

during 2008-2009.

Hyundai's allocation consists of formula allocations, discretionary allocations, and

manual allocations.

Formula allocations make up approximately 85% of the vehicles allocated and are

allocated through a formula and computer program.

Under the allocation algorithm, vehicles are offered to dealers based on each dealer's

inventory and the average number of vehicles sold by the dealer in the previous 90 days'

The system allocates vehicles, one at a time, to the dealer ín the region with the lowest

days' supply for each respective model.

2.

3

4.

5

6.

7

I

9

r0
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Discretionary allooations are made by Hyundai's regional general manager, who may

distribute up to l5%.

Manual allocations include turn downs, which are vehicles allocated to a dealer under the

formula that tbe dealer rejects, which are then made available to other dealers in the

region, and vehicles that have been re-customized or modified.

Sales efficiency is a metric that Hyundai uses to rneasure dealer sales performance.

t4. Sales efficiency compares a dealer's total sales to sales the bra¡rd expeats to achieve in
the dealer's primary market area. Hyundai calculates expected sales by applying
Hyundai's national avara;ge sales penetration in each vehicle segment in which Hyundai
competes to the actual number of vehicles registered in that s€gment in the dealer's
primary market area.

Hyundai's Co-Op Advertising Commitment Program (Co-Op) provides funds (Co-Op

advertising funds) to dealers to assist with adve*ising. The funds do not pey for the totai
cost of advertisements the dealer purchases, but provide partial reimbursements.

15.

Eligibility for Co-Op advenising funds and the amount of reimbutsement atc detÊrmincd

by a fbrmula that considers sales and customer services scores. Regional general

managers also have some discretionaty ft¡nds they can provide to dealers.

I1

1)

16.

17. In 2009, Hyundai's regional general manager responsible for the San Antonio region was

Tom Hetrick, who replaced a different regional general manager that year.

Discrimkdlíon and gøuging the perþrmønce of a deølerchÍp

D ts cretìnnary a lloc øt io n

I 8. In 2009, during the first six months of Mr. HEtrick's tenure as regional general mânager,

he provided 134 ca¡s through discretionary allocation to Red McCombs and 20 to World
Car.

19. The differences in discretionary allocation between Red McCombs and World Car

continued through 201 3.

20. In 2009 and 2010, World Car voluntarily reduced its inventory.

21. Red McCombs dealerships mairitained their high inventory levels during the 2008-2010

recession.

22. In 2010, Red McCombs Superior became an exçlusive Hyundai dealership.

23. World Car South shares a dealership with the Kia brand.
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Red McCombs Northwest added the luxury Equus linc that required a facility upgrade

and then renovated the store.

Red McCombs Superior renovated its dealership in 2011-2012.

Red McCombs participated in Hyundai's service loaner program.

World Car chose not to participate in the available programs provided by Hyundai that
could have increased the allocation available to Vlorld Car,

World Car did not renovate a dealership until 2014, when it renovated World Car North.

World Car did not participatc in Hyundai's service loaner program,

It was reasonable for l{yundai to rewa¡d dealers that participated in Hyurdai-sponsored
progr¿¡ms and renovated their facilities with extra discretionary allocation.

Gaming the þrmalø allncøúÍon system

31. There was nothing improper or illegal about recording a Retail Delivery Report (RDR)
for cars that had been spot deiivered.

Hyuudai encouraged lVorld Car to speed up its sales reporting by promptly submitting
RDRs once a car was delivered to a customer.

There was insufücient evidence to show that Red McCombs gamed the system by

entering RDRs and then reversing them at a significantly higher rate than any other

Hyundai dealership.

The service loarrer program ailowed dealerships to sell cars into the service loaner

program, thereby reducirrg the inventory available for sale and increasirrg formula
allocation.

32

33

34

35

36

37

38

The service loaner program was available to all Hyundai dealers.

V/orld Car chose not to participate in the service loaner program,

Red McCombs participated in the service loaner progTåm.

There was insuflicient evidence to show that Red McCombs gamed the allocation

system.
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Sales fficiency

jg. In 2008, both Wortd Car North and South were over 100% sales efficient. In 2009, the

north store dropped to96.8Vo and continuedto drop over time. 1n2074, it was 65.1%

sales effrcient. The south store fared worse. It droppedto 17.9o/o sales efficient in 2013

but rebounded in 2014 to 31.2o/o sales efficient.

In 2009, Toyota opened a manufacturing plant and new dealership close to ÏWorld Ca¡

South. The manufacturing plant employs about 6,000 people. Those employees had

incentives to purchase Toyota products,

From 2010 until 2013, Hyundais were in short supply worldwide, primarily due to the

high demand caused by the Japanese tsunami that devastated Japanese manufacturing.

Hyundai was aware that some dealers could not achieve 100% sales efficiency with the

lower inventory.

Hyundai measured sales efficiency in the same manner for all dealers'

Co-Op Advertìs íng Fun ds

44. Co-Op advertising funds must be used exclusively for advertising.

45. The distribution of Co-Op advertising funds is calculated by a formula that considers

several factors including customer sales and service scores. The formula is not intended

to gauge the performance of a dealership. It simply calculates how much additional

advertising funding a particular dealership will receive.

46. The regional general manager has discretion to award additional Co-Op advertising

funds.

47. In 2010, World Car South wâs not eligible under the formula to rçceive Co-Op
advertising funds, Mr, Hetrick provided the store with $60,000 in Co-Op advertising

funds over the third and fourth quartÊrs of that year.

48. The Co-Op program formula is applied in the same manner to all dealets.

49, Co-Op advertisíng funds are unrelated to the sale of a motor vehicle.

Unreasonnble Snles Standørds

50. Maintaining 100% sales efficiency is not a requirement to be or to remain a licensed

F{yundai dealer.
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51 World Car sfores have not been 100% sales efficient for several yeans, and both are

operating under valid dealer agreements.

52 Measuring sales efflrciency does not require adherence to unreasonable sales or service

standards,

Duty of Good Faith and Fair Dealíng

53. The allocation system and sales efficiency metric do uot treat Wocld Car unfairly.

VIIT. CONCLUSIONS OF LÄ.\ry

1

1 The Texas Department of Motor Vehicles has jurisdiction over this case. Tex. Occ. Code

$ 2301 .001.

The State Offrce of Administrative Hearings (SOAH) has jurisdiction over all matters

related to the contested case hearing in this case, including the authority to issue a
proposal for decision with findings of fact and conclusions of law, Tex. Occ. Code $

230r.704^

The hearing was conducted pursuant to the Administrative Procedure Act and SOAH's
procedural rules. Tex. Gov't Code ch. 2011 and I Tex. Admin. Code ch. 155.

Proper and tirnely notice of the hearing was provided. Tex. Occ. Code $ 2301'705.

World Car has the bruden of proof by a prepondera¡rce of the evidence. I Tex. Admin'

Code $ 155.427.

World Car failed to meet its burden of proof to show tbat Hyundai required adherence to

unreasonable salcs or service sta¡rdards. Tex. Occ. Code $ 2301.467(a)(1) (2003)'

World Car failed to meet its burden of proof to show that Hyundai discriminated against

World Car by tealing them differently as a result of a formula or other process intended

to gauge the perfonnanoe of a dealership though allocation of vehicle inventory, sales

efficiency calculations, or distribution of discretionary Co-Op advertising funds, Tex.

Occ. Code $ 2301,468(i) (2003).

World Car failed to meet its burden of proof to show that Hyrndai engaged in

unreasonable sales discrimination in the allocation of vehicle itrventory becatxe World
Car did not participarÊ in many of the programs that would have permitted additional

disoretionary allocation. Tex. Occ. Code $ 2301'458(2).

World Car failed to meet its burden of proof to show that Hyundaí violated its duty of
good faith and fair dealing through allocations and sales efficiency because Hyundai

3

4.

5.

6

7

8.

9
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calculated sales efficiency in the same manner for all dealers, and World Car chose not to
participate in many of the programs that could have led to additional discretionary

allocation. Tex. Occ. Code $ 2301,478(b).

SIGNED March L0,20t6.

LA\ryJUDGE
SÎATE OF'FICE OF' Á.DMINISTRATIVE HEARINGS
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Tbx¿us Department ø' Motor Vehicles

HELPING lEXANS GO HELPING TEXAS GROW

DATE:
Action Requested

November )t2o:.6
APPROVAL & ORDER

To: Board of the Texas Department of Motor Vehicles
From: Daniel Avitia, Director, Motor Vehicle Division
Agenda ltem: ro
Subject: Dealerships' complaint against Distributor under Texas Occupations Code $$23or.467, 23or.468, and

23or.478. New World Cør Nisscn, Inc. D/B/AWorIiI Car Hyundai, World Ccr Nisson,' and. New World
Car Imports San Antonio, Inc., D/B/AWorld Car Hyundøi, Complaindnts v. Hyundai Motor America,
Respondent; MVD Docket No. 14-ooo6 LIC; SOAH Docket No.6o8-r4-rzo8.LlC

RECOMMENDATION

Staff recommends the Board adopt the ALf's findings of fact and conclusions of law, as modified. A draft final Order is

attached to this Executive Summary for the Board's consideration.

PURPOSE AND EXECUTIVE SUMMARY

The State Office of Administrative Hearings (SOAH) issued a Proposal for Decision (PFD) for consideration bythe Board of
the Texas Department of Motor Vehicles.

FINANCIAL IMPACT

None

BACKGROUND AND DISCUSSION

On Novembet 2c.,2ot3, New World Car Nissan, Inc. d/b/a World Car Hyundai and New World Car Imports San Antonio, Inc.

d/b/a World Car Hyundai (together, World Car) filed a complaint against Hyrndai Motor America (Hyundai). World Car

complained that Hyundai discriminates against World Car, uses disparate treatment against World Car, does not supply cars

requested by World Car, and requires unreasonable sales standards of World Car. World Car complained that Hyundai
violated Texas Occupations Code $23ot467, $23or.468, and $23or.478.

The Motor Vehicle Division (MVD) referred the contested case matter to the State Office of Administrative Hearings (SOAH)

on Decembe r 6, zor3,. The ALI conducted the hearing on the merits on September zr through z 5, 2'oL5; closed the administrative
record on fanuary rr, zo16; and issued the proposal for decision (PFD) on March ro, zo:.6.

The ALf found that World Car (i.e., the dealership Complainant) failed to meet its burden of proof to show that any of
Hyrndai's programs violate the Occupations Code. The ALJ recommended that World Car's complaints be denied. The parties

filed exceptions to the PFD and replies to the exceptions. On May 3r, zo16, the ALJ issued an excePtions letter, providing that-
after having reviewed the exceptions and reply pleadings-the ALJ was making no changes to the March to,2ot6, PFD. SOAH

returned this contested case matter to the TxDMV. The Board has jurisdiction to consider the contested case and to enter a

final Order.

The issue presented in this case is whether World Car established that Hyrndai's actions or Ptograms violate the
Texas Occupations Code.

¡000¡ACKSONAVENIJE AtrsilN TFXAS/B/rr loarr.uoJùoo.BBBlriil{{ig9(BBSDMVGOtx) rFs12J653{}98 ] ,u",",rxt)lvlvqov
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As the Complainant, World Car has the burden of proof to establish-by a preponderance of the evidencer'-that Hyundai
violated:
. Occ. Code $z3or.46Z(a)(r), by requiring adherence to unreasonable sales or service standards;

. Occ. Code $23or.468(r), by directly or indirectly discriminating against a franchised dealer or otherwise treating franchised
dealers differently as a result of a formula or other computation or process intended to gauge the performance of a
dealership;

¡ Occ. Code $23or.468(z), by discriminating unreasonably between or among franchisees in the sale of a motor vehicle
owned by the manufacturer or distributor; or

o Occ. Code gz3or.4ZS(b), by failing its duty of good faith and fair dealing owed to its franchisee.

BoardAuthoritv
The Board has authority over these parties and the decision in this contested case matter in accordance with Texas

Occupations Code Chapter z3or, specifically $z3or.r5r.
Government Code $zoor.o58(e) allows an agency to vacate or modifr an order proposed by the ALf only if the ALI:
(r) misapplied or misinterpreted applicable law, agency rules, or prior agency decisions;
(z) relied on a prior agency decision that is incorrect or should be changed; or
(3) made a technical error in a finding of fact.
The agency must state in writing the specific reason and legal basis for a change made to a finding or fact or conclusion of
law.

SOAH ALI's Re c ommendation
The SOAH ALf found that World Car (dealership) failed to meet its burden of proof to show that Hyundai violated the
Occupations Code. The ALJ recommended the Board deny World Car's complaint.

Staffs Notes
Staff notes that the SOAH ALJ's PFD contains harmless error of legal citation. This citation mistake is a harmless error and
correcting it does not change the overall outcome ofthe hearing. The ALf considered the correct and applicable statutory
language. The draft final Order, presented for Board consideration, includes the specific reason and legal basis required by
Texas Government Code $zoor.o58(e) necessary for the Board to correct the PFD.

Documents
The following documents are attached to this Executive Summary for consideration by the Board

r. Proposed Draft Final Order

2. SOAH ALf's Proposal for Decision

3. World Car Hyundai's (Dealership) Exceptions to Proposal for Decision

4. Hyundai Motor America's (Distributor) Reply to World Car H¡rndai's Exceptions to Proposal for
Decision

5. World Car Hyundai's (Dealership) Reply in Support of Exceptions to Proposal for Decision

6. SOAH ALf's Exceptions Letter

o3lrclzot.6

o4loSlzot6

o5loglzoß

o5lrBlzo16

o5þrlzol.6

r Black's Law Dictionary defines "preponderance of the evidence" to mean the greater weight of the evidence; superior
evidentiary weight that, though not sufficient to free the mind wholly from all reasonable doubt, is still sufficient to include
a fair and impartial mind to one side of the issue rather than the other. This is the burden of proof in a civil trial, in which
the jury is instructed to find for the party that, on the whole, has the stronger evidence, however slight the edge may be.

Also termed preponderance of proof or balance of probability.
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TEXAS DEPARTMENT OF MOTOR VEHICLES
MOTOR VEHICLE DIVISION

NEW \ryORLD CAR NISSAN,INC. DIB,IA
woRLD CAR HYUNDAI,IVORLD CAR
NISSAN; AND NEW \ryORLD CAR
IMPORTS SAN ANTONIO,INC., DiBlA
WORLD CAR HYUNDAI,

Complainants
v.

MVD DOCKET NO. 14.0006 LIC
soAH DOCKET NO. 608-14-1208.LIC

s
s
s
$

s
$

s
s
s
$

HYUNDAI MOTOR AMERICA,
Respondent

FINAL ORDER

The referenced contested case matter is before the Board of the Texas Department of Motor Vehicles
(TxDMV) in the form of a Proposal for Decision (PFD) from the State Office of Administrative
Hearings (SOAH) and involves the complaint by two World Car franchised dealerships against the

distributor, Hyundai Motor America.

In accordance with Texas Government Code $2001.058(e), the specific reasons and legal basis for the

Board's changes to the administrative law judge's (ALJ's) Findings of Fact and Conclusions of Law
follow:

Findings of Fact 2A and 2B are added in accordance with Texas Government Code $ 2001.058(eXl)
because the ALJ misapplied applicable law. In determining the applicable law in this proceeding, the

date the complaint was filed and the date the parties renewed their agreement are necessary findings.
New Finding 2A establishes the date World Car filed its complaint with TxDMV. New Finding 2B is
quoted directly from the ALJ's PFD Footnote 2.

o Fíndíng of Fact 2A: World Car filed its complaint on November 20,2013.
o Findíng of Fact 2Bz "The franchise agreements between Hyundai and World Car were

renewed in November 2010."

Conclusion of Law 3 is modified in accordance with Texas Government Code S2001.058(eXl)
because the ALJ misapplied applicable law. The modification merely corrects the typographical error
in the Government Code chapter citation from 201I to 2001 to correctly reflect the Texas

Administrative Procedure Act.
o Conclusion of Law 3.' The hearing was conducted pursuant to the Administrative Procedure

Act and SOAH's procedural rules. Tex. Gov't Code ch.2001 and I Tex. Admin. Code ch. 155.

Conclusion of Law 6 is modified in accordance with Texas Government Code $2001.058(eXl)
because the ALJ misapplied applicable law. The modification corrects the year of the applicable law
from 2003 to 2009, through application of (a) Texas Occupations Code $ 2301 .263, (b) the date the

complaint was filed, (c) the date the parties renewed their agreement, and (d) the nonamendatory
provisions in Sections l0 & I I of H.B. 2640, Slst Leg. R.S. (2009). This is harmless enor. Although
the 2009 version of Texas Occupations Code $ 2301.467 applies, the text of $ 2301.467(a)(1) and

(a)(2) has not changed since 2003.
. Conclusion of Løw ó.' World Car failed to meet its burden of proof to show that Hyundai

required adherence to unreasonable sales or service standards. Tex. Occ. Code $ 2301.a67@)(l)

(200e).
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Conclusion of Law 8 is modified in accordance with Texas Government Code $2001.058(eXl)
because the ALJ misapplied applicable law. The modification merely corrects the typographical error
in the Occupation Code chapter citation from $ 2301/55(2) (which is a section inapplicable to this
proceeding because it applies to dealership transfers) to $ 2301 .468(2). The version of $ 2301.a68(2)
applicable in this contested case proceeding provides that a "manufacturer, distributor, or
representative may not: . . . (2) discriminate unreasonably between or among franchisees in the sale

of a motor vehicle owned by the manufacturer or distributor."
. Conclusíon of Law 8.' World Car failed to meet its burden of proof to show that Hyundai

engaged in unreasonable sales discrimination in the allocation of vehicle inventory because

World Car did not participate in many of the programs that would have permitted additional

discretionary allocation. Tex. Occ. Code $ 2301.468(2).

The Board enters this Final Order, having considered the evidence, arguments, findings of fact and

conclusions of law presented in the ALJ's PFD, exceptions to the PFD, replies to the exceptions to
the PFD, and the ALJ's May 3 1,2016, exceptions letter that makes no changes to the ALJ's
March 10,2016, PFD.

ACCORDINGLY, IT IS ORDERED:

l. That Findings of Fact numbers l-53 and Conclusions of Law numbers l-9 as set out in the ALJ's

March 10,2016, Proposal for Decision, as amended by this Order, are hereby adopted;

2. That World Car's requests for relief under the statute are denied and its complaints are dismissed;

3. That Findings of Fact and Conclusions of Law proposed by the parties that are not adopted in this

Order are hereby rejected; and

4. That all remaining motions, exceptions, or objections, of any party, if any, are hereby denied

Date
Raymond Palacios, Jr., Chairman
Board of the Texas Department of Motor Vehicles

ATTESTED:

Daniel Avitia, Director
Motor Vehicle Division
Texas Department of Motor Vehicles

Final Order: World Car v Hyundai
MVD Docket No. 14-0006 LIC

SOAH DocketNo 608-14-1208 LIC

Page2 oT2
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1

2

3

4

5

6

7

I

9

10

11

I2

13

74

15

T6

L1

18

T9

20

21

22

23

24

25

25

then the order of the presenters by the parties, the non-

prevailing party, which is World Car, wil-l go first, and

Mr. Kap1an, who is going to argue for them, has requested

that his time each party wil-I be given 15 minutes

Mr. Kaplan is goi-ng to split his time eleven and four¡ so

he's going to do an initial presentation of eleven minutes

and reserve four minutes for rebuttal, and then in the

middle, Mr. Young for Hyundai just goes one bfock of 15

minutes, however much of that he uses.

MR. PALACIOS: Okay. Thank you.

Mr. Avitia

MR. AVITfA: Chairman, Board members, Ms.

Brewster, good morning. For the record, my name is Daniel

Avitia. I have the pleasure of serving as the director of

the Motor Vehicle Division. Alongsj-de me this morning is

Ms . Michel-l-e Lingo. She is a staf f attorney and the J-egal

subject matter expert that was assigned to review this

contested case.

Agenda item 10, which is found on page 1-01 of

your board books, is a franchise contested case regarding

Vüorld Car Hyundai and Hyundai Motor America. This item is

being presented for the board's consideration to adopt a

final order which aligns with the State Office of

Administrative Hearing Judge's proposal and

recommendations. This matter had a proceeding conducting

ON THE RECORD REPORTING
(s72) 450-0s42
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1

2

3

4

5

6

1

I

9

10

11

T2

13

I4

15

1,6

71

18

79

20

21

22

23

24

25

26

by a judge with the State Office of Administrative

Hearings. The complainant, a licensed franchised dealer,

filed a case against the respondent, a licensed

manufacturer, both parties being present today, alleging

violations of Texas Occupations Code.

Overal-1, the administrative 1aw judge found

that World Car failed to meet its burden of proof to show

that Hyundai violated any part of the Occupations Code.

The administrative law judge reconìmended that the board

deny V[orld Carrs complaint.

By law, the board can change findings,

concl-usions or orders issued by the State Office of

Administrative Hearings judge when change is justified

under Texas Occupations Code 2007.058(e). That is to say

change can be made if: (1) the judge misapplied or

misinterpreted appticable law, agency rul-es or prior

agency decisionsi Q) the judge relied on a prior agency

decision that is incorrect or should be changed; or (3)

the judge made a technical error in a finding of fact.

The board's three options this morning in this

contested case matter are as follows: (1) adopt the PFD

as recommended by staff this morning; (2) amend the PFD

beyond staff's reconìmendation, including reversal of the

ALJrs conclusions, or (3) remand the PFD back to SOAH for

further consideration of the facts or legal concepts as

ON THE RECORD REPORTING
(s12) 4s0-0s42
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1

2

3

4

5

6

1

I

9

10

11

I2

13

L4

15

1_6

I1

18

19

20

27

22

23

24

25

directed by the board.

After staff's review of the all the documents

that are before the board today, staff recommends the

21

the ALJts recommendations and adopt the

facL and conclusions of l-aw as modified.

board concur with

ALJIs findings of

Staff has prepared a final

which again aligns with the

recom.mendations to the board

This concludes my

certainl-y happy to answer any

regarding this legaJ- matter.

MR. PALACIOS: Are

Avitia or Ms. Lingo?

(No response. )

MR. PALACIOS:

order for your consideration

judgers proposal and

remarks. Ms. Lingo and I are

questions that you may have

there any questions for Mr.

If not, I know we

peopl-e that would like

respective parties, and

Lee Kaplan.

MR. KAPLAN:

I have,

hand out

Thank you, Mr. Pal-acios.

to present on behalf

I t II start off with

have a few

of the

calling Mr.

before I start

things to

blow-downs of our presentation, the timeline which was

exhibit 1-22plaintiff's

MR. PALACIOS: Mr. Kaplan, will you please

state your name for the record?

ON THE RECORD REPORTTJVG
(512) 450-0342

to members of

my presentation, three

the board. These are
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1

2

3

4

5

6

1

8

9

10

11

L2

13

I4

15

I6

71

1B

I9

20

2I

22

23

24

25

2B

MR. KAPLAN: Yes. I'm Lee Kaplan, K-A-P-L-A-N,

representing the V[orId Car entities.

ff I may pass out to the board bl-ow-downs of

our very short power point presentation.

MR. PALACIOS: Sure.

MR. KAPLAN: f also have a timeline which was

in evidence and it's in the record, plaintiff's exhibit

a final order that we filed that weI22, and

proposed

I have

that has not been adopted, but our proposed final

that. you can seeorder, and it's

what we believe When everybody has a

copy and you're We have extra

copres.

MR. PALACIOS: Okay, proceed.

MR. KAPLAN: Thank you, Mr. Chairman. I will

speak quickly but f invite questions. I'lI speak el-even

minutes now and four later.

The relevant statutes are set out on page 3 of

our pou/er point, and these are statutes, two of which have

never been construed, that is, the one prohibiting

requiring adherence to unreasonable sales or service

standards, and unreasonable discrj-mination. The question

of good faith and fair dealing has sort of been

peripherally construed and in other places, but we thj-nk

in all- three cases the ALJ made errors of faw. Vüe are

ON THE RECORD REPORTING
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onl-y going to tal-k about

presentation, undisputed

the wrong concÌusions.

undisputed facts in our

facts from whích the ALJ reached

If you turn to the next page, it's undisputed

that in order to avoid being considered in material

breach, Vüorld Car had to sell more vehicles than it was

allocated. That's impossible . You cantt answer al-l- the

questions on a 3O-question test and be told that you have

ea failing grade of 30 because there were really 100

questions and you didn't get the other 10. Thatts exactly

what has happened here. Time and time again, V{orld Car

sold all the cars it got, asked for more, but because

Hyundai had set a much higher standard for what it thought

the dealer should selI there, even though Hyundai hadn't

given them the cars, they said you're in material breach.

And the best proof of that is from the record,

it's Mr. Hetrick himself¡ page'l of our blow-down, this is

a letter from the regional manager, plaintiffrs exhibit

67, saying: Your sales efficiency measurement is 1-4.2

percent; in view of the foregoing and given these facts,

your dealership is in material breach of the dealer

agreement.

The mistake the ALJ made is saying j-f adherence

in the dealerto a sales effj-ciency standard

agreement, it's not a required standard. Thatrs false,

ON THE RECORD REPOR?T]VG
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it's just wrong, because the evidence is undisputed that

that is the metrj-c used by Hyundai to measure whether a

manufacturer is adhering to its dealership agreement.

That's what Mr. Hetrick said: you're in material breach.

Now, this is near the end of the three-year

period in which these dealerships suffered. I'm going to

te1l you about what happened near the beginning in 2010.

The regional manager al-most immediately presented a letter

to V[or]-d Car and said, I want you to authorize me to help

you sell your dealerships. Mr. Hetrick admitted, and I

have this in my brief at page 14, he did not know of a

single other dealer in Texas to whom he had ever presented

such a fetter, nor anyone in the region. He came to this

dealer, a loyal deal-er, who never gave back dealerships,

and said, I want you to authorize me to go out and sefl

your deal-erships. Thatts what got them off on a pretty

bad footing.

The next three years then consisted of

punishment and poor allocation. And remember, You can't

sell what you don't have, and you certainly canrt be held

to account for not selling what you donrt get. ff you

look at page 6 of our slide, we were required to sell- more

vehicles than allocated to achieve 100 percent. Can't do

that if you don't get the vehicles. Sales efficiency,

according to the ALJ, is not required because it's not in
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the franchise agreement. Thatts an error of law.

Requiring

using that

dealership

statute.

more cars,

but I want

somebody to meet

as leverage to

an impossible standard and

declare a breach of the

agreement is simply not allowed under the

Now,

and

in fact, the company had been asking for

ì^re can talk about t.hat a little bit more,

9 because this is the

rnre've been talking about. And

to turn to slide

unreasonable discrimination

once again, 'a/e're only talking about undisputed facts in

which the ALJ reached the wrong conclusions. It is

undisputed that those two dealerships that Red McCombs

franchise still kept, and which \^Iere the nearest

competitors to our clj-ent, goL ín a three-year period

early on seven times as many, but in that three-year

period from June 201-0 until Worl-d Car decided it had to

take action to enforce its rights, the McCombs dealerships

got almost 1r 800 cars of discretionary allocation,

whereas, we got 62I. That's a three-to-one offset,

despite the undisputed evidence in the record that a

regional manager has the discretion to help struggli-ng

dealerships by giving them extra allocation.

And that mattered even more here because this

is the time when Hyundais were in high demand because of

the tsunami keeping Japanese manufacturers from really
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shipping a lot of cars. So everybody is screaming for

product. Somehow the nearest competitor, the competitor

which had al-ready given back a deafership -- they had once

had three and walked away from one of them -- is getting

three times as much. Hyundai is keeping one guy happy and

punishing the other. That's the dealer that didnrt want

to selt his franchises, the loyal- dealer who to this day

wants to be a Hyundai dealer. That's the discrimination

üie're talking about.

Letts turn to the next slide. There are some

alibis that simply don't hold up. These are the alibis

that we have heard along the way for why that discretion

uias not unreasonably exercised -- why the discrimination

was not unreasonable. They said, VüeI1, ü7or1d Car reduced

its j-nventory in 2008 and 2009. The fact is McCombs

reduced its inventory by waÌking away from a dealership.

Werve got two equal franchises, one of them walks aviay

from a dealership, gives it back; the other one wants

product and during the recession, just like every other

dealer, somewhat reduced their inventory. But now \n/e're

in 2010 to 2073 when these cars are hot, and suddenly this

dealer, our client, can't get cars

The second excuse given is, well' the Red

McCombs dealers \^Iere promoting the $60r 000 Equus vehicle.

Leaving aside the question whether that's a good business

ON THE RECORD REPOR?TA/G
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practice, that happened after the fact. One of the most

amusing moments in the hearing is when Mr. Hetrick trotted

out that explanation in direct examination, and in cross,

I said, I thought you'd say that. And we showed

undisputably that the request that people participate in

the Equus promotion and Vüorld Car's refusal to do sor came

after they hrere already being discriminated against on a

basis of at least seven to one early on in manual

allocations.

MR. INGRAM: Irm sorry. Can I just interject

real quick. You're saying after. Can you give me a

specific date?

MR. KAPLAN: I don't remember the exact date of

the Equus promotions, I think it was 20II or 'I2, but we

i^rere already -- and I f rankly cannot saY, I believe it's

in the briefing the testimony is clear that the

discrimination in allocations had started in 20L0.

MR.

be clear but I

MR.

to the board by

Hetrick claimed

discriminated against long

Then there was an

dual facility. V[e]-1, if we

INGRAM : V[e]-l-, you ' re j ust saying you can I t

need a date Lo make it clear. So 2012?

KAPLAN: 2012, yes. And we can supply that

letter.

that, but

It's j-n the transcript, and Mr.

\^¡e were already being

before then.

argument

go back to

about renovating a

slide 9, you see at
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the end here when World Car decided to enforce its rights,

the discrimination ended. They still had a dual facility

where they had Kias and Hyundais

building. You know, Mr. Zabihian

into the Kia showroom and become

in one showroom or in one

over

didn't suddenly wal-k

the Hyundai showroom and become

a good dealer, walk

a bad dealer. He was

outsell-ing -- and this is undisputed; in fact, Mr. Hetrick

pointed that out in his letter in 2013 -- he was

outselling Hyundai with his Kias six or seven to one,

ignoring the fact that the record is also clear that in

2012 Mr. Zabihj-an had expressly said -- and we can look at

page 11 of our sl-ides Itve got 98 Hyundaj-s in stock and

Trve got 700 Kias in stock.

Now, these are sister companies from Korea:

with one company he's getting alJ-ocations, with the other

he's not. And so it was as self-ful-filling prophecy that

his performance would not be as good. But that was used

as a metric to cl-aim that you're not sales efficient,

you're not a loya1 dealer. He sold what he had. He asked

for more discretionary alfocations and he didn't get it.

The other alibi that was given -- and by the

wây, when he renovated the north store, the evidence is

undisputed that he got no extra allocation, whereas, when

Red McCombs did an excl-usive facility and renovated their

store, they got extra aflocation. All that is undisputed
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in the record.

So the last thing is this service loaner

program. Different companies do this in a different way,

but a service foaner, when you take itr it's counted as a

sale by Hyundai, and that means the warranty starts. Mr.

Zabihian, who gives a lifetj-me warranty to purchasers, did

not believe that. it was right to sel-l a customer a car and

not tell them: By the way, your warranty didn't start the

day you bought it, it started earlier. He just didn't

thj-nk that was a good program, but he never changed that

feeling, and after he asserted his legal rights, somehow I

guess that excuse no longer mattered because the

discrimination that had occurred ended, ended.

But during that three-year period when these

Hyundais were hot cars and you coufd make thousands of

doll-ars on every sale, he lost gross profits from sales on

at least 1,200 vehicl-es. This is just the manual

allocations, because remember, the other allocations in

the computer are goosed upward if you seII more of the

things you do manually. The more sales you make, the

better off you are. So there's no question that he was

discriminated against and that it was unreasonable.

In fact, if we look at what happened after that

discrimination, that incredible mis-alfocation stopped

after he began to assert his legal rightsr w€ see that the
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McCombs dealership sales started to decl-ine and the Worl-d

Car deal-ership sal-es started to increase because once the

discrimination stopped, or sl-owed down at 1east, he could

sell more cars. He could also affect the computer

algorithm and get more cars. But the bottom line is you

cantt sell what you donrt get. They created a catch-22 by

using a metric to say you're in material breach of the

dealer agreement.

Now, why does this matter? Because if you

accept the recommendations of the ALJ, there's essentially

no such thing as requiring adherence to an unreasonable

standards, therets essentially no such things as

unreasonabl-e discrimination, and this wilf be cited to

future boards as pretext for unfair actions.

ff there are no

MR. PALACIOS:

of question for you. Back

of franchise agreement due

questions.

Yes, Mr. Kaplan, I have a

to the issue of material

to the fact that your cl-ient

there any punitive actj-ons

couple

breach

wasnrt sales efficient, ¡¡iere

taken against your client

were not sales efficient?

because of the fact that they

MR. KAPLAN: Well, we maintain that t.he

punitive actions urere taken al-l- along, but once World Car

resorted to legal action, the all-ocation issue is somewhat

eased. Now, it just so happens that the tsunami backlog
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eased off, the Japanese manufacturers began to be able to

continue deJ-ivery, so al-location was not as critical- an

issue. But still-, assistance for facility renovatj-on and

for buil-ding a neI^I facility has never been given to World

Car while it was given to the McCombs dealership, so in

that way there has continued to be discrimination.

Itm answering your question. Some of this is

outside the record and I don't want to argue a point

thatrs not in the record the ALJ had, but during that time

there was discrimination, and in fact, sales efficiency

r¡ias used as this threat. And of course, if they walked in

and put a bul-t's-eye on your chest at the very beginning

and said we want you to açJree túIe can help you sel-l- your

deaÌerships, they never withdrew that request, they never

said we're satisfied with you. That's something that

presumably the regional manager, who is the incumbent,

still wants to do. Nobody else has ever gotten a letter

like that, apparently, at the outset of a relationship

with a ner^/ regional manager, certainly Mr. Hetrick hadnrt

done it.

MR. PALACIOS: You're inferring then, I guess,

that this discrimination that you allege took place had to

do with the fail-ure of your client to be sales efficient?

Yourre making

agreement, and

an issue of the breach of franchise

I'm just trying to understand how that

ON THE RECORD REPORTING
(512) 450-0s42

Contested Cases Briefing Notebook                               Volume 2 320



1

2

3

4

5

6

1

B

9

10

11

T2

13

I4

15

L6

I7

18

L9

20

21,

22

23

24

25

3B

actuali-y i-mpacted your client.

MR. KAPLAN: Wel-l-, what I'm saying is that that

is a threat that's out there. They coufd try to terminate

him tomorror^r, and we canrt speculate on what' s going to

happen if the board upholds the ALJrs recommendations.

But it is cl-ear to us that that was used as a metric to

declare a breach of the dealership

July

Yes,

of 2013, I think is when that

it's plaintiff's exhibit 6J ,

agreement way back in

letter was issued.

the first page of it is

them the opportunity ison page 1. So they havenrt

what I would say.

MR. INGRAM: lVhen

metric, are you indicating

changed their discretionary

you indicate that it

that it's a metric that

al-location?

given

was a

they

donrtBecause

their

I

see where it's a metric where it affected actual

allocation that they're in breach.

MR. KAPLAN: V[e]-l, there are two kinds of

allocations: what the computer does and what t.he regional

manager does. And the regional manager generally has

about 1-5 percent discretion. That matters a lot because,

among other things, it has a multiplier effect in your

computer allocation ultimately. If you're get.ting more

cars manually and you sell them and yourre cuttì-ng down

the supply -- once you sell them, you're cutting down the

balanced days supplies on the lot, or some companies cafl
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it turn and earn, Vou canrt turn them if you don't have

them so you canrt earn more all-ocation in the computer,

and it takes a long time to overcome that.

MR. INGRAM: So just to be clear, f'm trying to

make sure I understand your point, and the point is that

because the idea is that you were in breach or your client

¡¡/as in breach, therefore, the discretionary amounts i^/ere

lower than ordinarily would be.

MR. KAPLAN: Actually, it's the other way

around. The discretionary amounts r^Iere always lower' íf

we go back to slide 9, and we u¡ere discriminated against

going back to the beginning of Mr. Hetrick's tenure as

regional manager, and because of that Hyundai sets an

amount of sales you're supposed to make in your regíon.

They say r^re know therers all these manufacturers here,

therets this kind of competition, you need to sel-l X

number of cars to be 100 percent sales efficient.

It's not a measurement of how many cars you

sell out of the ones you have on your l-ot because he sold

all those, it's a measure of how many cars you sell out of

what we think you ought to sell. And one way they can

test that is give us the cars, don't give me 200 cars and

say you didn't sell 811 cars and

They say, wel-l, you didn't earn

You say, wel-l- , if yourre giving

we think you

them in the

other peopJ-e

should have.

computer.

the
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discretionary

starving me.

And

allocation, amonq other things, you're

closest deal-ers

the testimony is afso undisputed that the

to you are the ones who can hurt you the

most in terms of competition. If aII those extra cars had

gone out to El Paso and the Red McCombs dealerships were

getting hurt as badJ-y or I^/ere getting as little

discretionary all-ocation as my clients, we'd have a

different situation. And the record is totally undisputed

on that, al1 the way up to Mr. Zuchowski, who is the

president of Hyundai Motor America and he testified to

that, that the nearby dealers, it will hurt you more.

Among other things, if people go on the

internet and they want to look -- you know, people browse

on the internet now, they don't just go to dealers,

they'll see who's got the biggest stock on the l-ot and if

one guy has 98 cars on the lot and the other has 700'

they'1I go where there are more choices. That ís

undisputed in the record by everybody who testified about

ir.
MR. INGRAM: Mr. Kaplan, let me ask you a

followup question. So how do you respond Lo the point

that during the recession that Vüor1d Car refused the

allocation to reduce their inventory while McCombs did

not ?
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MR. KAPLAN: Tüto points. Number one, the

evidence is undisputed that McCombs turned down more cars

during every period than did my client, but even more'

McCombs reduced its inventory and its exposure by walking

a\^iay from a dealership. Our cI j-ent wanted another

dealership; McCombs surrendered a dealership. You want to

get your inventory down? Just make it easy on yourself.

I believe the other McCombs dealership was further to the

west; they walked away from that dealership. Now, I can

only speculate as to the motives for Mr. Hetrick

discriminating in favor of McCombs over World Car. lüe

think they were trying to lure McCombs back, make sure

that they kept their J-oyalty, they didn't wafk away from

any more deal-erships. That's not in the record, but the

truth is, they reduced their inventory in a real easy way,

they just gave up a dealership.

Now, which do you think hurts Hyundai more:

losing an entire deafership l-ocation t or somebody refusing

some inventory of cars at a time when Toyota this is

also totally in the record -- Toyota built a new store in

V[orld Car's primary region or area of responsibility. And

Vforld Card begged for assistance to deal with that and got

none. So the truth is you do have two equivalent

franchises: one reduced inventory by walking away and

showed l-ess loyalty to Hyundai by walking ahray from a
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dealership; one, to survive during 2008 and '09 reduced

its inventory some.

But that doesn't explain -- that might explai-n

some computer al-location issues, algorithms in the earJ-y

time, but it doesn't explain al-l- of the manual

discrimination, the defiberate and unreasonable

dj-scrimination just in the manual al-locations. They

punished this deal-er. They walked in in 201-0 and said we

want you to agree that we can help sell- your dealerships,

and they carried out a program designed to make that

happen -- hasntt happened yet.

But we really fear what will happen if the

board uphoJ-ds this decision, which is wrong on the law,

even if you accept the facts that are not mixed questions

of law and fact, the facts are indisputable. And thatrs

why we've sent the board a proposed order which we filed,

I think, in May of this yeaï, which we believe is correct

and reaches the correct result. This is a dealer whose

survival, like any dealer, depends on the beneficence of a

regional manager or at least its profitably -- and they

have hung on despite the three-year period.

MR. PALACIOS: Another question, Mr. KapIan.

You stated that the disparity in the allocation ceased in

2OI3 when your cl-ient asserted his rights. So that's when

he fj-Ied a complaint?
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MR. KAPLAN: Right. Well-, actually, there's

some litì-gation and this formal complaint, but that

happened, the first action that was taken was in September

201-3. And it realIy happened chronologically, Mr.

Hetrick's l-etter declaring a material breach is daLed, I

think, July 10 that's on slide 7 -- JuIy 10, if I'm

reading it right, of 2013. That's plaintj-ff's exhibit 67.

And then proving that those reasons that they claim as

reasons for the discrimination were noL reaIIy reasons,

theytre just alibis after the fact, they found a way to

make al-location available.

Now, the record beyond then is really outside

the record, what's happened since, but as soon as he

showed that he had some backbone and took action, the tune

changed. AlI the excuses they made stj-l-l- existed, they

apparently those excuses didn't causedidn't go away, but

them to discriminate

MS. HARDY

once he asserted his rights.

So did

MR. KAPLAN: VÍhich

the facility get renovated?

one? The north store had

been renovated, the south store,

being built across the street, it

the Kia facility.

But I want

dilapidated store

do not care to have

I believe, a nebt store is

will- be separate from

to emphasize out of that supposedly

and I understand that manufacturers

duafs, although they're prohibited
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from terminating people because of that, but to me one of

the best facts is that Mr. Hetrick himself recognized that

Kia is outselling Hyundai in the same facility six to one.

Now, unl-ess Mr. Zabihian had ít in for Hyundai and wanted

to lose money on one side, he did not walk across the

showroom and become a crappy Hyundai dealer while he was a

fabulous Kia deal-er. That's not the case.

Hers trying to sell cars, he sells what he has,

and as his letter showed, the fetter he sent after two

years of this when he sent that complaint letter in

February of 2012, he saj-d -- I'm on slide 11 compared

to the paltry 98 Hyundais I have j-n stock at two stores,

he listed the other vehicles, I have 700 Kias in stock.

So why would it be surprising that Kia is outselling

Hyundai six to one? You self what you get, You can't sell-

what they wonrt give you, and that's the essence of this.

He had a wonderful relationship with the prior

regional manager. Things changed, and for that three-year

period, and we implore the board not to let this conduct

just kind of go by because maybe it's not so bad now. We

don't know whatls going to happen in the future, but this

will be used as precedent with respect to World Car and as

precedent with respect to how deafers are treated. If the

legislature wants to change the law, thatts fine but the

ALJ got the law wrong on aff three fronts.
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didn't understand is

that

Any other questions?

MR. WALKER: Mr. Kaplan, one of the things I

allocation of cars.

to me?Can you explain

MR.

this computer

a littl-e bit

KAPLAN: And I donrt want to pretend to be

the expert on this, frm a social studies major, but in my

years and I know that there are at least two dealers on

the board and somebody from a manufacturer the phrase

Irve always have heard is turn and earn from the days in

which is represented Chrysler and Ford, turn and earn, You

sel-l- cars and you earn more all-ocation in the fuLure.

There's a slightly different terminology at Hyundai, I

think it's called bal-anced days supply. In other words,

the speed with which you sel} cars helps dictate which

cars are going to be on the ship and coming to you' but

it's essential-Iy turn and earn, sell them, you get more.

And one uray you sell them, particularly in the

time of tight supply on the hot cars, you get the manual

allocation and you sell that. When therets that big of a

disparity with your nearest competitor, frankly, to use

the vernacular, vou're hosed. You canrt get out of that

problem because normally regional managers use manual

discretionary allocations to help dealers t.hat they think

need a boost. This is, again, totally in the record, but

Mr. Hetrick elected not to do that here, in contrast to
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the normal practice.

And so if you'd gotten the manual

all-ocations alf we know is his track record, he sold

what he go. Now, there's an argument abouL how fast he

reported sales, it's not rea11y an alibl but it's sort of

an alibi, and that's what's called RDRs, and I think itrs

46

Hetrick

quickly

fair to answer your question in part on this. Mr

wanted all the deal-ers to report their sales more

so the region would have more cars allocated to it. But

Mr. Zabihian and V{orld Car don't report as sales cars for

which the financing

dealers do, but he's

that, because if the

have a sa.l-e.

in place. Maybe other

foll-ower, he would not do

fal-l-s through, you don't

is not yet

the rules

financing

But ín their system -- and this, too, is

undisputed in the record -- in their system once you

report a sale you've got it in that 30-day period. If you

back it out somewhat Iater, therers no real enforcement

mechanism on that, and you've gotten the extra all-ocation

or you've gotten it earl-j-er to sell more' on a sale that

didntt happen. And Mr. Zabihian knew, as all dealers

know, sometimes the financj-ng doesn't go through' so he'd

wait a few days and make sure it went through. He never

reported sales for which the financing l^/as not in p1ace,

which he believes, and f think the record shows, is
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Hyundai's actual policy and procedure, but the evidence is

also that they never did anything to enforce that. There

\^ras some testimony we audited that and we didn't think it

happened very much.

MR. VüALKER: So I'm kind of foggy on this whole

deal on this because Irm not a car dealer, I guess. I

would assume, as a business person, that if I ran a car

dealership, whether itrs Chevrolet or Ford or Hyundai,

whatever it might be, that I would take and call the

manufacturer, put in an order, and it's my understanding

from dealing with truck dealers is that when they order

trucks they have so many days before they get there, the

dealer has to floor pÌan that and finance that inventory.

I don't know how it works at Hyundai; it sounds like itrs

different.

MR. KAPLAN:

MR. VIALKER:

KAPLAN:

WALKER:

are buying a car.

is buying the car.

then selling it.

\^rere talking about

VÍel-l-, yoü

The dealer

MR

MR

Right,

But you

and

allotments no\^/. An all-otment says you can't buy the car,

this is how much you get.

MR. KAPLAN: That's right. You're buying the

cars they J-et you buy. Hyundai, in this time frame if

we go back to slide 12 Irm sorry, sl-ide 9 -- thatrs

when they couldn't make them fast enough, and you had
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dealers all over, not just V'Iorld Car, but dealers al-l over

wanted more Hyundais because the Japanese cars, which

traditionaÌJ-y have sol-d very well in the U.S., were not

available because of the tsunami, and these were hot cars.

And one of the things that was happening is theyrd say we

only have so many cars to sell-, and as a result, they

would decide who was going to get. these cars, and they

made the decision to give them somewhere el-se.

One other thing that's in the record --

MR. V{ALKER: So your argument today is that you

couldn't get enough cars loecause they were being impartial

to your deafership and giving them to somebody else.

MR. KAPLAN: Yes. They ¡¡iere being unreasonably

discriminatory and showing partiality to another dealer.

MR. VIALKER: And how does the franchise

agreement address that?

MR. KAPLAN: WeIl-, the truth is the dealer

agreement is a more standard agreement which is subject to

the laws of 49 states. I rm not sure, I think one state

may not have regulation. But the dealer agreement

basically says tóIe can do what we wanLr we get to exercise

our discretion in selling you cars. Thatrs subject,

though, to our laws, our legislative scheme that says you

cannot unreasonably discriminate between or among

franchisees in the sal-e of a motor vehicle.
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MR. VüALKER: SO

franchise laws of the State

we're real-Iy getting to,

respect to allocating of

address in the law that

is the law with

inventories? Is there any

says in a franchise agreement how

or canrt YU L.

Lingo, Motor Vehicle

T

Ms. Lingo,

of Texas,

think, what

49

you tel1 me on these

because that's where

much they have

MS.

Divísion.

So

Michelle

to get

LINGO:

the specifics of

need for the

that is not addressed in

hearing before the ALJ at

examined the veracity, and

the law, thus,

SOAH, who heard

the

the testimony,

made a decision.

MR. VVALKER: So that's the meat of this case is

whether or not there is a law, whether the l-aw has been

broken or víolated because they didn't get as many cars as

they should have gotten and there was partiality to a

different dealer. fs there or is there not a violation of

the l-aw there?

MS. LINGO: The ALJ, taking the facts from both

parties, applying the law thatrs in place, made a

recommendation that there had not been a violation.

MR

therets not a

You're saying

differently.

VÍALKER: So therers not a violation because

ON THE RECORD REPORTTNG
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MR. KAPLAN: What I would say is therers a

statute that hasn't been construed that sets the rufe. It

is undisputed, and the ALJ agrees, everybody agrees' that

they did discriminate, no question about that, the

question is whether the discrimination was reasonable.

That's a question of law. And what we have said is that

the board, among other things, should simply set a

standard that you cannot set sales standards that are in

CXCCSS

given

be in

of what a dealer is given

him the cars and he didn't

a

to sell-. If they had

different position, but thatrs

The dealer agreement cannot

the Texas law, it hasn't been

them, maybe they'd

not what happened.

override Texas law;

construed

sel l-

this is

officially, but

discrimination.

our point is

Every alibi

we al-l- know there was

that those

meaningful

dealer was

reasonable

to you. If

you cannot

franchi sees

offered, even if you accepted

are all- true facts,

difference between

show that there was no

two sets of dea.l-ers and one

discriminated against. So those cannot be

bases for the discrimination.

MR. VüALKER: Okay. So Michelle, letts go back

the law under the Occupations Code says that

discriminate unreasonably amongst

that is the law f assume to be correct.

MS. LINGO: Yes, sir, that is correct.

MR. WALKER: However, the administrative l-aw
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judge found that there was no discrimination but Red

McCombs got three times as

me why and how we interpret

discrimination between the

many cars as the others. Tel-l

that there is or is not a

that

MS. LfNGO: In

dealers.

this administrative process that

we have, the l-aw is written as is. There are, as you

know, instances where ü,e might have rules in place to

implement law, but in this case, this is the law. The

complainant is World Car, and Mr. Kaplan made arguments on

behalf of World Car as to why he believes that there was

discrimination, or unreasonable discrimination between or

among the f ranchj-sees.

MR. WALKER: I get

MS. LINGO: He made

all- t.hat so f ar.

MR. VIALKER: So teII me

argument.

how we found that there

was not a discrimination.

MS. LINGO: Because the ALJ, who is the trier

of fact, looked at the information, the exhibits, the

legal arguments and the veracity of the witnesses, and

made that reconmendation. That's their responsibifity.

MR. VÍALKER: But 
'¡i 
e' re here today to f ind out

whether or not the l-aw has been followed, whether or not

to overturn this case, send it back to SOAH to reevaluate

it, or rufe in their favor.

David, I don't care, pipe in any time you want
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to.

MR. DUNCAN: I just wanted to clarifY,

especially since we have some neÌ^Ier members here, what Ms.

Lingo is struggling with is the staff does not participate

in these hearings, we don't go and watch the witnesses

testify, we dontt cross-examine, we don't offer evidence,

and so we hesitate to say absolutely that the iudge is

right or that the judge is wrong. The judge heard what

the judge heard and made a decision. V{e limit ourselves,

we read 2001.058 and advise the board if you're going to

change this, there are very limited reasons you can change

this. Thatts the directive of the legislature.

MR. VVALKER: A misapplication of the l-aw is a

way to overrul-e this.

MR.

MR.

and my question

that question.

MR.

DUNCAN: Correct, however --

WALKER: Herers an application of the law,

is did we interpret ì-t wrong. I'm asking

DUNCAN: We haven't interpret.ed it. The

the board is charged with doingstaff doesn't

that, hourever,

law and fact.

do that, and

keep in mind

The ludge looked at

doesnrt meet that standard. So

at is can you revisit, can you

absofutely wrong in the way the

this is a mixed question of

the facts and said it

that's what you're looking

say that the ¡udge was

judge interpreted the
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facts and applied the law to those facts.

MR. KAPLAN: I can respond to that, Mr. V{alker.

MR. WALKER: Go ahead, Mr. Kaplan, I'll- Iisten.

MR. KAPLAN : ülel-l, we ' re not arguing

credibility of any witnesses. As I said, I'm only going

to tal-k about undisputed facts. I¡le disagree with a 1ot. of

the findings of the ALJ but we've put al-l that aside for

this appeal and stuck strictly to the legal question, and

you have put your finger on it. There's no question they

were treated differently, the question is were they

discriminated unreasonably, as the law prohibits. And we

have pointed out that every alibi which is offered is

vapor. It's not a credibility question, it's just vapor.

The record establishes what did and didn't happen.

The ALJ may not have made any findings on that

or may have ignored it in making these mistakes of law,

but everything I've told you I think is an undisputed

fact. It's not just that Mr. Zabihian said so, it's

things not contested. The numbers are not contested, the

fact that there hrere these shortages is not contested, the

letter that Hetrj-ck sent that said I want you to l-et me

help you sell- your dealerships not contested, the fact

that he didntt do the service loaners, he doesn't do that

no\^r, he didn't do it then, he doesn't do it now. AtI

these things are not contested. The amount of assistance
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MR. VüALKER:
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he 9ot, extra allocation for redoing the north store, that

second. Let's go back

sell- your store. And

but what does selling

MR. KAPLAN:

is contested.

Let me stop you there

to Mr. Hetrick trying

That means when you have a

dealership you've got good will and you have assets, and

what he's really saying is I want to get rid of you as a

dealerr so l-et me -- he may have had a buyer lined up.

Maybe, and we don't know, maybe the McCombs franchise

said, you know, we're now will-ing to get back in the

market if Hyundai treats us right¡ wê donrt know. But he

didntt want World Car as a dea.l-er.

Now, there are other things

MR. VùALKER: He being Hetrick.

MR. KAPLAN: Mr. Hetrj-ck, the regional manager.

MR. VIALKER: Hetrick works for Hyundai.

MR. KAPLAN: Yes. He is let's just say that

he essentially is the mosL important person to a dealer in

a region. Your district sales people or zone sales

people, depending on the manufacturer, they're important,

they have a l-ot more contact, but the regional manager is

critical. The regional manager's recommendation for

assistance is critical-. The regional manager handfes aII

ON THE RECORD REPORTING
(512) 450-0s42

to

for a
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case today,
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that di-scretionary allocation, and maybe the CEO of

Hyundai woul-dn't have done it this wâY, but this is the

person that makes the Hyundai decisions that we suffered

from.

And all InIe're asking here is the declaration

that these actions violated the statute. And the real

question is whether or not people are alfowed to set a

sales standard and judge you by that sales standard when

you don't get the cars that that sales standard demands

that you se1l, and whether that discrimination was

reasonable or unreasonable.

As Mr. Duncan saYS, those are mixed questions

of law and fact. There t"-tty aren't any disputed facts

that \,rre've brought to you, we're only appealing the

decisions of the ALJ based on the undisputed facts which

we think are legally wrong. And frankly, yourre setting a

precedent here. No matter what people think, this is the

first time the statutes I think thatts slide 3 -- have

come up really for review. üIe haven't talked as much

about

that,

faith

was,

good faith and fair dealing, but however you define

that kind of unreasonable dj-scrimination is not good

and fair deal-ing. And we know what their motive

but this is just what's happened.

I really appreciate al-l- this time. Are there

questions ?
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MR. PALACIOS: I have one last question, Mr.

Kaplan. From your submission and testimony, you said the

disparity in allocations ceased Ln 2013, so I assume from

that point forward now the disparity is up to date, is it

evened out?

MR. KAPLAN: Irm very hesitant to talk outside

the record, but manual allocation and discretionary

allocation ceased to become very important after the

tsunami because you can more or less get cars that you

want.

MR. PALACIOS: Okay.

MR. KAPLAN: But please don't val-idate this

kind of practice because then In/erre setting a precedent,

not just for this dealer but all deal-ers and manufacturers

in the state and we'd be reatly upending the legislature's

mandate.

MR. PALACIOS: My questíon: What remedy is it

that you are seeking?

MR. KAPLAN: Here it's to declare these things

to have viol-ated the statutes. Now, what's going to

happen in the interim, Vrlorld Car still wants to be a

Hyundal dealer, they havenrt walked away, they have

acceded to the request that they try to sell their

dealerships. So what remedies they may seek in state

court, whether the parties talk later is something
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completely out.side the record and I donrt want to

speculate about this. As a trial J-awyer and somebody who

has been in many adverse proceedings, rulings from boards

or judges or courts often have the effect of concentrating

people's minds and forcing them to a resolution.

MR. INGRAM: I have a couple of questions. Irm

sorry to keep going on

MR. KAPLAN:

opportunity to hear this

MR. INGRAM:

Equus line. The McCombs

this.

Look, u/e appreciate the

with the board.

So I heard your explanation on the

store that are your competitors,

are they Hyundai only stores?

MR. KAPLAN: No. They are owned by the McCombs

organi- zation .

MR. INGRAM: Right. But are they single point

store s ?

MR. KAPLAN: I believe they're nout both single

point stores. Yes.

MR. INGRAM: Now, being that they weren't at

some point.

MR. KAPLAN: I think they were throughout that

time frame , 201,0 to 2013. One of them became exclusj-ve

during that time frame, it wasn't earlier. And nout --

MR. INGRAM: So wait a minute, J-et me stop

there. So one of them during this time frame became an
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exclusive Hyundai store. !üoul-d that not perhaps justify

the difference in all-ocation?

MR. KAPLAN : No . V{hy would it ? You can ' t

require somebody to be exclusive, and there's no

justification -- if people are selling cars, they're

selling cars, and there's no justification for that

particularly when it's in the record, once again, that

V[orld Car requested an opportunity to move its south

store, the one that was dual, to another location on a

huge amount of acreage right on Loop 4I0 and was declined

that opportunity. Hyundai decided, exercised its

discretion to say no, you can't do that. And in facL,

noh/ -- and by the way, Red McCombs got assistance when it

did that extra allocation, whereas, with the north store

which was aÌways exclusive, when it was upgraded, they got

no assistance from Hyundaj-. So that's just more

discriminatory treatment that we havenrt really talked

about. If they want to give help to somebody who agrees

to be exclusive --

MR. INGRAM: We11, I mean, discriminatory is

okay. Right?

MR. KAPLAN: If it's not unreasonable.

MR. INGRAM: So it just depends on your

terminology of unreasonable.

MR. KAPLAN: VÍell-, that ' s up to the board. We
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have an exclusive store

renovated, World Car got

assistance.

MR. ]NGRAM:

MR. KAPLAN:

' 13 , I bel-ieve .

on the north side. When it was

no extra allocation or

And that remodeling was when?

That remodeling h/as in 2072 or

it was always

and he record

59

in the

a9a1n r_s

ir

end of this.

works. And with the south store

MR. INGRAM: So relatively recently towards the

MR. KAPLAN: Right, but

full of this there was an effort made to make

excl-usive and move to a nel^t property and Hyundai

MR. INGRAM: lVhen was that, what's the date on

that ?

MR. KAPLAN= 2010 -- Hyundai declined -- welJ-,

and the orqanization decl-inedthat was through Mr. Hetrick

that. Now Worl-d Car has

believe it's a different

exclusive store basically

store.

found a different site I

site and is building an

across the street from the Kia

MR. INGRAM: And then the last question I have,

we didn't talk much about the service loaners, and so

explain to me the service loaners concept and why V{orld

Car did not choose to do that. Tel-I me about the basis of

that being discriminatory.
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saying is

the fact.

60

they used that

If you look atas one of their

the sl-ide of the

MR. KAPLAN : V[hat I rm

differential treatment which is on page

12 Itm sorry -- sl-ide 9, he still doesn't do the

service loaner program because he personally doesnlt

bel-ieve itts a good thing for consumers . You put in a car

in servj-ce loaner, and it's a little deceptive on sales.

There are manufactuiers that have gotten in trouble for

reporting things as sales that maybe arenrt sales I

think there's an investigation of Chrysler right now. If

you put a car in service foaner status' it counts as a

sale and you theoretically are qoosing your sales numbers

to that the region can argue for more cars.

' MR. INGRAM: But obviously Hyundai wanted you

to increase the

MR. KAPLAN: They wanted him to be in that

program. He believes, and I think objective people

outside this room might agree, it's a little bit unfair

and there's no effort by Hyundai to make dealers tell a

customer: Now, you bought this car, we have a -- whatever

it is, say it's a three-year warrantyr sav it's a seven-

year warranty -- you've got a seven-year ütarranty but you

should know the warranty started running on this X months

ago.

MR. INGRAM: Let me stop you there because
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MR. KAPLAN: They did want it, but the reason

\^Ie know thatts not a real excuse is bef ore this

discrimination began he wasn't in the service loaner

program, afterwards he wasn't in the service loaner

program, he's stil1 not I the service loaner program. So

you can come up with any alibi you want, he was mean to

rrre r he was rude at the meeting, I donrt think Mr.

Zabihian's personality has changed much, nej-ther has his

business practices, he's a rules follower. He honestly

believes, and the testimony is cfear about this, thatrs

not something you shoul-d do to customers. Thatrs just how

he is.

thatrs a.l-most like a separate

61,

issue, so the issue here

and Ïlrlorl-d Car made a decision

it.

the service loaner program

go on. If it were rea11y an

discrimination might have

l-eaf that they came up with

realJ-y is

that they

not only

because

and the

Hyundai wants this

didnrt want to do

Now,

is not

discriminating against him on that basis

reasonable but that's not a true excuse

he kept not being in

discrimination didn't

excuse or a reason, then that

continued. That's just a fig

after the fact. The record afso shows that Mr. Hetrick

agreed at a regional deal-ers meeting that this service

loaner issue has a way of goosing sal-es' I¡Ias a problem.

But you could argue these are credibility
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issues, and we

ure know i-s what

haven't really tal-ked about them much. All

the facts show: he never did the service

loaner program and they didn't discriminate against him

before and not after, but during this time frame when it

really mattered, they did. So every alibi is a fiq leaf.

MR. INGRAM: Thank you very much.

MR. VüALKER: Mr. Kaplan, I have two questions.

MR. KAPLAN: Yes, sir.

MR. WALKER: Number one, for the record, you

have referred to your right there, f guess, to somebody at

the table here that is giving you some information. VÍould

you please tel-l- me for the record who this is.

MR. KAPLAN: Hers one of my partners, Jarod

Stewart, S-T-E-W-A-R-T. He was at the hearing, did most

of the briefing work, and f woul-d have to say I rely

heavily on him.

MR. VüALKER: And thatrs fine. I ¡ust wanted

the record to reffect.

MR. KAPLAN: Thank you.

MR. ÏüALKER: And is the deal-er here?

MR. KAPLAN: Mr. Nader Zabihian is present in

the room.

MR. WALKER:

MR. KAPLAN:

probably been nodding vigorously

So the dealer is present.

He's been the person who's
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MR. WALKER: I haven't seen him.

MR. KAPLAN: I'11 tell- him not to shake his

head vigorously when Mr. Young

MR. VIALKER: Thank

because he

turn.

just wanted to know

interest.

has his

you. I

had anthat he was present

And the other thing is that what kind of relief

are you looking for in your original petition?

MR. KAPLAN: The relief is i-n the order '¡re've

submitted, it's just a declaration by the board. The

board doesn't award money damagesi it could enjoin

something but we haventt sought injunctive relief. We

might come back some day if the practice reasserts itself.

But what the remedy is for this here j-s just declarations

that are in the order we've submitted to the board. lVe

haventt argued to the ALJ that this has some monetary

somewhere else, butvalue. It may have a monetary value

as I sayf I cantt really speculate

after the board issues its ruling

completed.

on what might happen

and this process is

MR. VüALKER: I guess my question goes back,

again what is your relief, but what is I know why we

are here today because we want to either find that there

was an error in the finding or a misinterpretation,

whatever, but what was the original intent of how we got

here today. Is it just strictly this allotment?
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MR. KAPLAN: I hate to sLart speculating about

personalities and al-l, but I think the intent is this is a

deafer who's been a loyal dealer, he's a successful-

dealer, he's a successful dealer for Kia right next door.

Suddenly his life changed with somebody saying we want to

run you off, and he doesnrt want to be run off. I'm

sorry, hefs stubborn man, hers a rules follower, he will

not be run off by this kind of behavior, and j-t violates

the law. I dontt know if it's an isolated incident or not

among other Hyundai dealers, I'm onJ-y representing him and

what he knows happened to hi-m and what we have shown

indisputably from the record happened, those are the

events. Getting into people's hearts and minds is a

l-ittl-e harder. I can tal-k about his because he's talked

to me.

But he wants to be a dealer, continue as a

dealer, but he wants these practices that hrere engaged

declared to have violated these statutes, and thatrs what

in the order ,úIe presented. Itrs very important to him and

not just as a matter of principle, I think there's a

legitimate concern that these rulings could be used by

Hyundai at some later date. Vrle need to put an end to

this, and that's what the board is here for.

MR. VVALKER: Thank you.

MR. PALACfOS: Any other questions for Mr.
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Kaplan before u/e move on?

(No response.

MR. KAPLAN:

MR. PALACIOS:

Next we have,

Mr. Kevin Young

)

Thank you very much.

Thank you, Mr. Kaplan.

on behal-f of Hyundai Motor

i'üouldCompany,

MR.

Board members,

to all of this

YOUNG: Thank you,

and Ms. Brewster. Thank you for listening

today

I am Kevin Young. I am representing Hyundai

Motor America, and I'm proud that with me her today is

Rosemary McDonafd. She's a senior counsel with Hyundai

Motor America in Fountain Va11ey, CaJ-ifornia, she's here

today. Also with me is an associate from my law firm,

Mark Vüo.l-fe. So the three of us are here today to address

these matters.

Let me say right from the beginning, because

tistening to your questions, Itm sure you'1I have some for

me and lll-l be happy to address them, but let me just be

realJ-y cfear, there is no violation of the Occupations

Code, none. There has never been, and the ALJ accordingly

found that, and she made the recommendation that she made,

knowing these statutes and appJ-ying these statutes.

These arguments that you've just heard from Mr.

Kaplan, I have been l-istening to them for three years '
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There's nothing new, it's the same retread argument. This

case involved Hyundai Motor America producing thousands of

documents, el-ectroni-c information about every Hyundai

vehicfe sold in America over a certain number of years,

information regarding dealer contacts Inrith al-1 deafers i-n

the South Central Region which covers eight states,

thousands and thousands of documents. Hyundai put up

personnel for deposition after depositlon after

deposition, the same things u/ere trotted out over and over

and over, itts nothing neI^I .

These lawyers have a perspective on how they

think things went down. They attempted to present

evidence and they l^Iere given every opportunity to present

evidence in support of those theories. The ALJ' who was

very thorough -- and I don't think anybody woul-d disagree

with that she was a hardworking extremel-y thorough

judge, she listened to everything, she reviewed all the

documents, she listened to al-l- the depositions, and then

she made her reasoned decision.

Her decision can be reviewed by this board and

can be modified vacated under very limited

over those in detail-circumstances,

or

and f want just

bel_s and

to go

I know you know but to

to start, the legislature

so everyone

clear about

clear,

Butir.

just

has set up

this.a pretty thorough system to handl-e complaints like
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The complaint gets filed with the DMV, the DMV then refers

it over to the State Office of Administrative Hearings,

and then the State Office assigns an ALJ or more than one

ALJ, as it was in this case, to resolve discovery

disputes, to make preliminary rulings on what you can get

into and what you cannot get into, and that process went

on for two years, and just as the statute prescribes that

it shoul-d happen.

And then the case uras presented to the ALJ over

a week's time, witnesses gave their testimony, and then

after several months, after consj-dering further briefing

by the parties, after ü/e presented all- of our evidence,

after that week was done, then the parties did briefs and

then the parties responded to each other's briefs. And

the ALJ had al-l of this at her disposal. So when she

comes to this board with a recommended decision, it is a

reasoned decision based on a lot, it's not a whimsical

thing.

And so even though Mr. Kaplan -- and he's a

great lawyer and ftve come to really respect him over this

process, I kind of like him, actually -- hers pretty

crafty with his words, and although he says this is a

misappJ-ication of law, what he's really doing is saying I

want you to see the facts differently than what Judge

Harvel- sa\^/. Because al-l- the facts that he says r^Iere
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undisputed, it's not

of them. Most of the

6B

There was a dispute about most

he just tol-d you uiere

disputed, and it's

you've had and I know

true.

things

undisputed, most

all- in the ALJrs

most of you have probabJ-y looked at it, but it's al-l-

there.

So what I would just say briefly is that if you

pu1l up plaintiffrs exhibit 15 and go to the second pa9e,

if you would, I know it's difficult to read, I didnrt make

copies, but this is a document that was created June 24,

201,0r you can see it right there near the top, June 24,

201,0. That's right after Mr. Hetrick took over his job in

this region as the Hyundai regional- general manager. This

j-s his first visit to Inlorld Car, this is his first meeting

with Mr. Zabihian.

And what you can see, again, this comes from

the record, this is plaintiff's or Vùorfd Car's exhibit

number 15. One of the very first things that Mr. Zabihian

tells Mr. Hetrick: Hi, nice to meet Yotl, h"y, by the way,

if you think you're going to put a Hyundai dealership in

here, I'l-1 sue you. This was like one of the very first

things. So when Mr. Kaplan tells you hers a hardworking

guy, really wants to cooperate, really wants to be a

Hyundai 9uy, well-, that's how the relationship started:

If you try to do this, I'Il sue you. And Mr. Hetrick
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explained: Irm not looking to do that at all; in fact,

inre're now getting into pretty high demand for Hyundai

vehiclesr wêrre not going to be opening dealerships here

or elsewhere.

If you read on down, you can see that Mr.

Zabihian said, I want more money in co-op. And that is

addressed in here. And then in this same meeting, Mr.

Zabihian said, I want the Equus, I want to sell Equus

cars, I want that dealership. And Mr. Hetrick explained:

V[ell, okay, but that requires an investment in your

facility and that requires that you purchase our

architectural package and design package, and thatts going

to require some up-front investment from you if you want

to do that. And Mr. Zabihian tells him: You need to

change your requirements for that.

That I s how this relationship started, and so I

just want to be clear that we need to put it in context,

and the ALJ had al-l of this in context, she heard all of

this.

What this is real-ly a story about, it even

starts before 20l-0, it starts at the end of 2008 and in

2009, this is the evidence that i^ras presented at the

hearing that the ALJ heard. fn 2008, the United States

was undergoing a recession, and for legitimate business

reasons, Mr. Zabihian said, You know, I don't think I want
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as many of your Hyundai cars, I think I'l-l take less of

right to do that, he's notyour Hyundai cars.

penalized for that.

it's going to l-ead

Thatls his

But when you take less cars, then

to lower sales.

And then when 20]-0 rolls

ignition problem begins and Hyundais

more popular, in the fall of 2010 Mr

around and the Toyota

are all of a sudden

Zabihian

want back in now. And Hyundaj- explains to him:

said, I

SelI what

you've 9ot, the formula is a replenishment formula, if you

sell cars then you'11 be replenished and they'11 continue

to come, but f canrt just give you a bunch of cars, Irve

got dealers everywhere, not just in San Antonio but frve

got dealers everywhere and they're al-l calling me, I want

cars, I want cars, I want cars. And so I'm sorry, but you

asked to pu1l back, and so I ' ll- give you some cars but I

have other deal-ers, including Red McCombs, who in 2010

said I I 11 take one of my stores and make it an exclusive

Hyundai store, and in 201.0 said I'm going to commit to

remodel one of my stores, and in 20II said Irm going to

purchase this Equus package and I want to sel-l the Equus

cars. Alf of those things happened. And so yes, Red

McCombs \^/as selli-ng more cars, and yes, Red McCombs got

more discretionary allocations.

So thatts the context. Yes, there was a

difference in treatment and if you want to call that
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discrimination, the statute says it only has to be

unreasonable discrimination, unreasonabl-e discrimination

is prohibited. You know, someone might say that youlve

got discriminating taste. IrÙel-I, thatrs not a bad thing,

that just means you are able to make choices, and in facL,

that t s a compliment. And so the idea that someone makes

different decisions between one dealer and the next,

thatrs not prohibited. The idea that Hyundai wants to

protect the rest of its dealers who are performing and

doing welf and say please continue, and then tell Mr.

Zabihian: I'l-1 give you some vehicles but I canrt do

everything you want because these people have been

performing for a long time and they want more cars too and

they're selÌing more cars, by the way. Thatrs the

context.

lrlhen Mr. Kaplan f lashes up the letter f rom 2OI3

that he showed you in his power point, and it's slide

number 7 and 8, when he flashes that up' he then

highlights and he tells you that Hyundai said because you

dontt meet the sal-es efficiency, yourre in breach of your

contract. V[eIl , if you read the ]-etter, and if you're

like me, you've got to take off your glasses' but you can

read it, that's part of it, but part of it is, h"y, you're

just selling less vehicfes. You sold this many ín 2010

and you're selling this many in 20II and you're selJ-ing
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less than that now. That doesn't have anything to do with

a sales efficiency standard, it. has to do with you're just

not selling any more, why is that.

And so it's not just a sales efficiency

standard, and in fact, that same argument h¡as presented at

the hearing, and Judge Harvel made a specific finding of

fact that it was not a requirement by Hyundai Motor

America that you be 100 percent sales efficient, just not

a requj-rement. And I know some of you know this because

you're in the business, but it's a qeneric standard that's

applied to all dealers around the country, it uses conìmon

data and market data and it treats everyone the same, and

so the number you get, You may not like it but the same

rul-es are being applied to you that are being applied to

people everywhere el-se.

And if you look closely in that same l-etter

that we just referred to that Mr. Kaplan gave you on

sl-j-des 7 and 8, the letter is t.elling Mr. Zabihian that

your store on the souLh side, we have 824 dealers in

America and your store on the south side ranks B21st'

ületl, okay, I think that's a fair criticism. Yourre one

of the lowest of the low. And thls is ín 20L3, by the

way.

lVhen Mr. KapIan f lashes up his bar graph to

rn 2013, and he sayssay, weII, look, they got more cars
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it's because we filed a lawsuit. V{ell, the evidence

that that's when theshows, and what he even admitted,

VüorId Car North store decided to renovate its faci-1ity.

its commitment to do that, it received

And this testimony about how Vüorld Car

And once it made

some more cars.

never got money or

did its renovation

what the testimony

co-op or

in 201-4,

in front

extra allocations because it

wel-l-, yoü know, thatr s not

of the ALJ was either. Itrs

in the record. In the record you had testimony and

documentation showing that while the litigation l^¡as going

ohr Hyundai was calling Mr. Zabihian to meet about these

very issues. That's what the evidence was. But Mr.

Zabihian didnrt come meet, and that's the understandable

too because the parties ürere clashing.

But this is not a one-handed sort of give you

the back of my hand treatment. This is a business and

Hyundai Motor America would love for üiorl-d Car to be a

more successful- dealership. Thatts why they have these

programs, like the service loaner program' which VÍor1d Car

has been encouraged to participate in. What the evidence

showed at the hearing was not that the service loaner idea

is a bad idea, the evidence showed that lVorld Car chooses

to use Nissanrs program, Nissan's. VüeIl, okay. So maybe

he's getting some better benefit from Nissan for doing

that. Well-, good, that's his business decision. But
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don't then come complain and say, well-¡ guYS that are

doing the Hyundai program, they shouldntt get these

things.

up here

set of facts

information,

the ALJ heard

ALJrs proposed

modifications

So I guess

all this to

that go

a lot of

all of

planning

heard you

any more

more cars

send you

for those

deal again that I

say earlier that.

cars, he doesntt

said that he

any cars, but

and I'm wrapping

really complex

a lot of

and f ¡ust

doesntt want

then he wants

all- this to say

say that this is a

into this. There is

exhibits, a lot of testimony' and

it. And she's a bright judge, and

order. There have been some sJ-ight

Avitia and

what she said was there is no violation, and she stated it

clearly for all these reasons.

So werre asking you to support and confirm the

that have been proposed by Mr

counsel-, Ms. Lingo, and there are three and they're all

kind of typographical in nature. VrTe also agree with those

edits that she is proposing, those are correct.

Yes, sir.

MR. VüALKER: Letts go back to the floor

asked over here,

you

take

and you say, wel-l-, sell what you have and we'11

some more cars. My question to you is: Vüho pays

cars? Arecars when he says send me some more

you responsible for those car payments and ffoor plan, or
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is it at his expense?

MR. YOUNG: Those

once he takes the cars.

generically is there's

to all Hyundai dealers

other manufacturer has

75

become his responsibility

The way the system works,

a formul-a al-location and it applies

in the U.S. And I think every

something really similar.

case uras t.hat the woman whothe testimony

designed thls

basically took

Hyundai. But

certain cars,

so then at the

going to be an

MR.

slow and I ran

would want to

in this

In fact,

kind of

shesystem had come over

some Toyota tweaks

it's a replenishment

it goes in and it's

from Toyota

and made it

and

part of

system, so if you sell

kj-nd of automatic, and

next time there's a shipment and there's

allocation of vehicl-es

WALKER: So if Mr. Zabihian, if things are

your dealership or uras your franchisee, I

cut back my inventory al-so because I have to

pay for that. If things turn around, I would want more of

your cars and ask for them so that I coul-d take and

improve my profitability, but what I'm seeing is that

and you just said, I heard you saY, sell what you've got

and we'll sell you some more. So you kind of restricted

what you allowed him to get and you based that upon some

formulation that you have internally at Hyundai, I guess'

that says there's a conflict here, because you're

saying at one point in tj-me you're using some f ormula of
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sales, but then you just made a statement that you said

sel-l- what you have and werf I send you some more. So why

is there a conflict between what you speak on one side of

your mouth and out on the other side?

MR. YOUNG: I hope thatrs not the case.

MR. VüALKER: That ' s what I 'm hearing .

MR. YOUNG: Okay. Thank you. Let me try to

explain. Vúhen I make the statement sell what you've got

and you'11 get some more, what I'm talkj-ng about i-s this

automatic program, you se11 what you have and then the

program is going to get you some more. That takes care of

about 85 percent of all- al-locations or more' 85-90 percent

of all allocations, this automatic program. So j-f you

sell what you've 9ot, then you will be replenj-shed

according to the formufa, based on whatrs available, based

on the way other deal-ers in America are performing. So

it's al-I a formula.

There is

separate and apart

and that is at the

so thatrs where all these

whichwhy he was awarding who

MR. WALKER: So during this

presented, was there evidence and I

to our stuff here and ask if there was

this discretionary piece that is

from the all-ocation thatts formulaic,

discretion of the general manager, and

of other things came in about

cars.

hearing that was

guess I need to go

any evidence
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presented that said that the formula that was used at Red

McCombs stores was adhered to the same way it was

performed over here at Vflorld Car? Was there any findings

of those facts? Or did they discriminate against one

dealer over the other? I didn't read those factsr so I

donrt know.

MS. LINGO: Michelle Lingo, Motor Vehicle

Divj-sion staff attorney.

Yes, Board Member Wal-ker, those issues were

considered, developed, looked at, and recorded both in the

findings of fact and in the PFD discussion.

MR. VIALKER: That the formu]-a was fair and it

üras exactly used over here at Red McCombs the same way it

was used over at World Car?

MS. LINGO: To my recoll-ection --

MR. !üALKER: I want a yes or no ansi^Ier, either

it was or it wasn't. We need specifics.

MS. LINGO: The finding was that the use of the

all-ocation

u¡ere being

That isn't

was not discriminatory, that the allocations

used across the board the same

exactly the question that you

what the answer the ALJ addressed.

MR. INGRAM: Member V'Ialker, thatr s how I

remember reading

was found to be

it was that the allocation system itself

followed for al-I dealers equally, it was
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the 85 percent you refer

board for all dealers.

discretionary portion,

MR. PALACIOS:

the manual.

Exactly. The

to, is pretty

1B

allocation system,

standard across the

Do you have any other questions, Mr. Walker? I

want to folÌow up with a question Mr. Walker had, I guess,

regarding the allocation. And you made a statement pretty

much in my judgment that kind of summarizes this whole

case here, and that is you acknowledge that there was

discrimination, however, was it unreasonable. I guess I

have a question. You had mentioned that therets some

disputes with the facts that Mr. Kaplan presented earlier.

Do you dispute the al-focation on this chart that he

presented that shows 1r 635 discretionary units al-focated

to McCombs and 600 to his dealership?

MR. YOUNG: No, I don't dispute that number.

That's a number of allocations that were vehicles that

r^/ere allocated and accepted. So what that doesnrt take

into account is t.hat people may have turned down vehicles

for one reason or another.

MR. PALACIOS: Are you inferring that World Car

turned cars down?

MR. YOUNG: They definitely turned cars down.

MR. PALACIOS: During the three-year period, so

they could have had more than 600 but they del-iberately --
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so on one hand they're asking for more but then they

really didnrt want them. Is that what you're saying?

MR. YOUNG: That's absolutely the evidence and

thatrs exactly what f'm saying. But to be fair' every

dealer turns down some cars, even in this time period.

lVhen cars ¡¡rere really tight in this 201-0 through end of

201,2 time, the turn-downs l^¡ere really minimal, but the

evidence was that you could always find turn-downs from

just about every dealer, you know, they didn't like the

green model of something.

MR. PALACIOS: Okay. Irm just trying to

ascertain that they I^Ieren't aflocated 1r635 vehicl-es and

turned them down. I mean, they weren't all-ocated the same

level that McCombs was and they just chose to walk al^/ay.

MR. YOUNG: Vüe definitely agree wíth that,

thatrs true.

MR. PALACfOS: I guess another question, early

oÍrr ftm just kind of looklng at the pattern here, when the

new region manager came oflr I think you said it was late

June, from the submissions it shows that he then for the

six months after he was on board in 20L0, he allocated I34

discretionary units to Red McCombs and 20 units to Vûorld

Car, and I guess is that in dispute as well?

MR. YOUNG: Not disputing that.

MR. PALACIOS: Just looking for the basis for
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that, agarn, I understand discretion is literal-ly just

based on the judgment of whoever is in the fieJ-d, but what

r^ras the basis? I guess it seems l-ike right off the bat

that this regional manager, for whatever reason, al-located

units disproportionately to V[orld Carrs competitor.

MR. YOUNG: The testimony i^ras that some of the

manual allocations are reflective of the salesr so if

you're selling more, I'll allocate you more of my

discretion. The testimony also was that it was in 2010

that Red McCombs said I will take one of my dealerships

and I'11 go exclusive, and so the general manager rewarded

them with some extra cars because they l^iere going to go to

be an exclusive deal-ership. Those are the two prj-mary

reasons that l^rere given at trial-.

MR. PALACIOS: Just by the statement that I

plan to build a facility then itts automatically okay,

great, yoü get more product because you say you're going

to, they didn't wait until they actualJ-y built the

facility?

MR. YOUNG: Vüetl, they already had an existing

facility and it was a combined facility with General-

Motors, GMC and Hyundai, and so what McCombs people said

¡¡/as üre're going to take GMC out of there, \,rre're going to

make this a full Hyundai thing, and they began that

process in 2010.
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MR. PALACfOS: Any other questions for Mr

Young?

MR. INGRAM: Yes, I have one. Mr. Young, and

again, I donrt want to create new facts so I only want to

talk about this if it's a finding of fact, but Mr. Kaplan

mentioned that tn 2010 Vforld got declined a move to become

an excf usive Hyundai store. Vrlas that a f inding of f act or

was that tal-ked about in the case?

MR. YOUNG: That is not a finding of fact. It

ü/as, I think, talked about a little bit during the case.

I would ¡ust say that that's in the record. The reasons,

I don't think I could articul-ate all- of them accurately

right now. There was some reason I^Ihy --

MR. INGRAM: It doesn't sound like it's fleshed

out enough for me to tal-k about it then, so we'fl- skip it.

Go ahead, Brett.

MR. GRAHAM: I think this might be a question

for David. f think we've worked through a lot of the

substanLive issues here. The question I would have would

be on the determination that there was actually not, at

the end of the d.y, a violation based on the Code. Does

that have to do with how the Code is written, whether the

Code clearly defines what those expectations are? Do you

see where I'm going? Itm just kind of wondering what

basis would that be.
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MR. DUNCAN: Is there enough clarity. As Ms.

Lingo noted, they don't have a rule that further

delineates unreasonable discrimination. We don't go and

give examples, therets no numeric breakdown of, you know,

you can't deviate by more than X percent. So that's

actually a very good question.

MR. GRAHAM: Because if we're being asked to

stand behind a decision by a judge who said I'm rolling

this way because there's nothing in this Code that clearly

defines this, then that could be an issue.

MR. DUNCAN: It could be, and something I would

point the board to and I woul-d urge, and especially based

on there's a recent attorney general opi-nion about

deference to agency actions that Mr. Paxton released a

couple of weeks àgo, and it has to do with how boards and

commissions interpret and apply the statutes that are

given to them by the legislature.

For many years there has been a concept

discussed by administrative law professors -- therers one

at Baylor, Professor Beal at Baylor others that are

academics and longtime practitioners in thj-s area that

some boards and commissions have a practice of essentially

setting policy or deciding policy case-by-case-by-case and

over time to cite the cases to understand the law, and the

AG's office and many of those papers and arguments say
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thatts ad-hoc rulemaking, that yourre making rules by

deciding cases

Now, I'm not saying anything like that, that

the board is headed that direction or that your

it's

decision

on this case will or won't be that. But if the

board's desj-re to be more specific about that, the best

way to do it is notice and comment rulemaking, is for us

to do a rufe under the board's rulemaking authority and

set that expectation once and for all and say when we see

the words "unreasonable discrimination" here's what we

think that means. That gives all- the parties an

opportunity to comment on that. ft's difficult and

somewhat disfavored to set policy by contesLed case

decision. On the other hand, I understand we have to

decide this case, it's in front of you, so it's a

difficult struggle.

MR. GRAHAM: All right. Thank You.

I would l-ike to ask one other question in

regards to. I mean, I think you've made it cfear that

and I don't know if discrimination woufd be the most

appropriate word, I'm going to use the word allocation,

that allocation to this dealer was refused because of

their l-ack of involvement in the plans and programs that

Correct ?your company had laid

MR. YOUNG:
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was they also didn't sell cars, they sold l-ess and less

and less.

MR. GRAHAM: WeIl, but to their defense, I

think their point is val-id that when you get l-ess and less

and less, you're going to sell less and less and less.

But the way you get more and more and more is allocation,

and if the allocati-on is refused based on their

involvement in these programs, then thatts understandabl-e.

So my question woufd be was it clearly defined in the

franchise agreements that if you don't do this you wiJ-l

not get this? Was that defined? Because when you come

down to it, I think we just walked through it, the only

way for them to get back ahead of the curve was to get in

the game, but if they didn't know what the al-focation ¡ó/as

going to be, then f rm not sure that would be fair to them.

So that woufd be my question.

MR. YOUNG: I understand your question. The

dealer agreement and then the other communications that go

between Hyundaj- Motor America and the dealers spell out in

great detail how the systematic al-location works. As for

the discretionary allocation, there is no specific detail

as to how that works, but they are encouraged, as the

evidence showed and what we talked about today, that to

participate in these other things will- heJ-p you get your

vehicle safes up, will- also show our commitment to the
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Hyundai brand. And so

discretionary but it's

vehicfes.

discretionary really is

a small portion for the overall

And just to clarify what I was saying a minute

ãgo, when I say that they'derenrt selling as many cars'

your point is correct, that if theyrre not given as much,

they can't sell as much. But what the evidence showed was

they werenrt selling what they had, and so it wasnrt a

quesLion of they needed more to sell more, anyone could

say that, I guess, but they weren't se111ng what they had.

And then in this time of what everyone agrees,

stipulates u/as a time of short supply, essentially what

Mr. Zabihian was saying was: Hey, treat me differently

than you're treating your other dealersi you're giving

your other deal-ers who are performing well this l-imited

suppJ-y, I want more of it for me. Without justification.

And so to do what he wanted to have happen would be to

take ai^/ay from some other Hyundai dealers that are

performing well, and Mr. Hetrick, in his discretion,

declined to do that for the most part. It did allocate

some vehicles but just didnrt allocate as many as Mr.

Zabihian wanted.

First of all-, are there any more questions?

I'm happy to ans$rer.

MR. PALACIOS: f just want to follow up on what
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you just stated. So am I understanding that the, I guess,

declination of Worl-d Car's request for additional

inventory had more to do with their sal-es rate than all-

these other factors that you presented, the l-ack of

facility, the lack of participating in programs? Because

thatrs something that I guess you didn't show, you didn't

show the sales of their competiLor, Red McCombs. fs that

what the basis was?

MR. YOUNG: It's all of those things, Chairman.

That's what the testimony was 1s that your sales rate

matters, your commitment to the brand matters, your

participation in the loaner program matters because by

that you wiJ-1 get more al-l-ocations because you want some

all-ocated to your loaner program. It's the commitment to

have a singJ-e point deal-ership. It was aII of those

things' kind of presented in context of this hearing that

Mr. Hetrick said, These are the reasons for my decisions,

it's all of these things, it's not just one or the other.

MR. INGRAM: So Mr. Young, just to follow up

with that, and I see where we talk an awfu.l- lot in the

documents about the sales efficiency, but the efficiency

as it relates to the documents talks more or less about

what is potentially possible in the market, not so much

about how many of his cars he actually sells per month.

And so is that in here somewhere that Irm not seeíng where
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u¡etre talking about how well is he seJ-ling his cars, not

related to what's possible in the entire market because

therers other factors that influence that. Partl-y one of

the things that influences it is how much cars he has.

Right? But Irm just curious, how is he turning his

current inventory?

MR. YOUNG: VüeIl, the evidence at the trial

showed that they can compute that in a couple of different

u¡ays, and one is average days to retail. In other words,

how long does it take you from the time you get a car to

the time it's sold, and the Zabihian lüorl-d car dealerships

urere some of the worst in the district. They had longer

time periods than everyone else. And maybe that's one

metric of that.

But at the hearing there was evidence about the

sales each year, and I believe the ALJ even had a chart of

that j-n her proposal for decision, but cert.ainly that was

discussed at the hearing and gone over in detail-.

If you have the ALJ's proposal, if you look on

page 3 of her proposal, what she shows is a charL about

sales for the four dealerships leading up to 2010, and it

illustrates the point that h/e r¡tere talking about earlier

that the vüorld car stores dropped off the map in 2009 and

then continued in 2oLo. So that is one measure of sales

that I can just find in her proposal. But she certainly
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dealt with that issue and she considered the sa.l-es that

u/ere being made year over year by each of the dealerships.

MR. WALKER: Mr. Young.

MR. YOUNG: Yes, sir.

MR. V{ALKER: So why does Hyundai care if your

dealer says, hey, send me a thousand cars, I want to sell-

your cars, he's paying for them, yoürre not paying for

them. Vühy do you care if he's buying a thousand of your

cars, v/hv would you make a statement to him and say:

V0e11, sell what you have and we'll ship you some more.

That's like me saying, wellr pay for the bitls you've got

right now on the trucking that Itve done for you before I

do any more trucking for you. I'm going to do all- the

trucking I can for somebody. Vühy would you not give him

cars if he's paying for them?

MR. YOUNG: Thatrs a great question. So in the

time period that we're talking about, the 201-0 through

2073, that is what we've been talking about as this uias

the time of short supply, so there werentt enough Hyundai

vehicl-es. So you've got ten people wanting cars, Irve got

100 cars to give your and you say f want 40 of them. And

I say, I cantt give you 40 because lrm qoing to give him

10, and he's been doing really wel-l-, f 'm going to give him

15, and it comes down to it, frve got nine for you.

MR. VüALKER: Yeah, but maybe I went to A&M and
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he went to Texas and you went to Texas.

MR. YOUNG: Didn't go to Texas, I'm more of an

Aggie.

(General laughter. )

MR. VIALKER: But I just want to make sure I

can see all kinds of problems with, hey, who do I like,

and werve got to make sure that every dealer out here is

protected and has the ability to have access to the

product he sells. And you make the product, so he needs

your product to get around, and if he doesnrt sell- your

product, he's going to go broke and youtre not going to go

pick up his biIIs, I know that. So it seems to me Ìike

that didnrt happen here.

But I have a question, Daniel, for you. So

Daniel, the SOAH judge that heard this case, I^Ias this one

of our SOAH judges that is working through the DMV, or l^¡as

this prior to us having our ALJs?

MR. AVITIA: Daniel Avitia, for the record

again.

This case is several years ol-d. This case went

to SOAH prior Lo the mediation program even beginning, so

this case was not mediated by the DMV.

MR. !üALKER: So I guess some of the new board

members on here may be wondering what I'm asking. And so

today in the agency we have David.
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MR. DUNCAN: I was just going to clarify for

the members. Sorry to interrupt.

MR. WALKER: Do you want to do it?

MR. DUNCAN: Yes. The legislature gave the

agency the authority to have OAH, the Office of

Administrative Hearings, which is run by Edward

Sandoval -- who, I'm sure, is traveling today -- and they

hear Lemon Law and warranty cases only. The dealership

disputes, whether it's dealership location disputes or

disputes like this over compliance with the Code' are and

remain the sole purview of the State Offíce of

Administrative Hearings. We have to refer those to SOAH.

MR. WALKER: So those aren't heard by our staff

which knows the dealer l-aws.

MR. DUNCAN: Right.

MR. VüALKER: This coufd be somebody thatrs

never heard a deafer case before.

MR. DUNCAN: Quite possible.

MR. YOUNG: If I could address that real

quickly, Mr. I¡laIker.

MR. V{ALKER: Go ahead.

MR. YOUNG: I don'L know her entire resume, but

a proposedI do know that she's quite famous for rendering

decision which was then adopted involving Mercedes

and a dealership in South Texas.
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MR. WALKER: SO

MR. YOUNG: She

I believe, in that

MR. WALKER: I

MR. YOUNG: In

MR. V0ALKER: üIe

97

she did the Star Motor case?

did. And found in favor of the

case.

think we overturned that case

Iarge part.

overturned that case.

Mr. Young, there was some mention

building a factory in the area.

Correct.

lVhen was that?

MR. YOUNG: I donrt know how that ended up, but

I do know that she was the one that kind of worked on

that.

MS. HARDY: Just a quick question. Vrlhen a

dealer turns down inventory, and they all do, like you

said, what happens to that al-location? I assume these

vehicl-es are buil-t. Are other deaf ers taking those or

being asked to take what other dealers turn down?

MR. YOUNG: Absol-uteIy. The terminol-ogy that

you used is the correct terminology, they're call-ed turn-

downs. And so when someone is offered vehicles and they

donrt want them, it goes to a turn-down l-ist that people

Another deal-er might say, h.y, I want somecan pick

of those

the pool.

from.

turn-downs. So they become available again to

MR.

about Toyota, I

MR.

MR.

INGRAM:

guess I

YOUNG:

INGRAM:
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MR. YOUNG:

is correct. They build

MR. INGRAM:

South dealership?

MR. YOUNG:

I believe that

And was that

I^ras 2009, f believe

out of San Antonio.

near the Vüor1d Car

liqht trucks

Relatively. Theyrre both in the

south part of town. The Toyota dealership is they're

not neighbors but they're in the same general area.

MR. INGRAM: So looking at the chart that you

pointed out and I'm basically taking the 201-0 and

annualizing the sal-es, and really, their sales didn't drop

off with the exception of Vüorl-d Car South. lVorld Car

South did drop off and so I was trying to fj-gure out if

maybe perhaps that had an impact. But in terms of World

Car North, it looks like for the sal-es vol-ume it doesntt

l-ook that far of f .

MR. YOUNG: 2009 to 20]-02

MR. INGRAM: I mean, obviously there's a slight

dip Ln 2009, but '10 was trending up. That's all the

question I had was Toyota. Thanks.

MR. TREVIÑO: Mr. Young, vras there anything in

the record about Hyundai's desire to terminate V[orld Car?

üIas there ever any sort of background on that?

MR. YOUNG: Yes, there was testimony about

that, and the testimony from Hyundai is wetre not trying

to terminate this dealer, we're trying to get this dealer
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to improve its performance and these are standard type

letters that woufd go out to someone. So they stíll exist

as Hyundai dealerships today, even having received these

Ietters.

MR. GRAHAM: I'm sorry to lnterrupt Yoü, but

just to confirm, you just said that by trying to improve

the performance of the dealers you send them a letter that

they need to sell-?

MR. YOUNG: No. They to get them to improve

their performance by a variety of l^Iays, but then yes, in

that one letter that we looked at, in the end he said, It

doesn't l-ook Ìike you really want to be a Hyundai dealer,

and if thatts the case, let me know and I'l-l- help you sell

it. So that was in the 20]-3 fetter.

MR. INGRAM: And I'm sorry. Are both Vüorl-d Car

stores combination stores, are they both Hyundai-Kia?

MR. YOUNG: lrlord Car North is an exclusive.

It's next to, I believe, a Mazda but it's its oürn separate

dealership.

MR. INGRAM: Okay. And so then the south is a

combo Kia-Hyundai store.

MR. YOUNG: You're correct.

MR. INGRAM: And thatrs where You're referring

six to oneat one point, I

Kia to Hyundai.

guess in the fetter it was l-ike
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MR

MR

YOUNG: Yes, thatrs right.

questions for Mr.PALACIOS: Any other

(No response. )

MR. PALACIOS: Thank you very much, Mr. Young.

Younq?

In response

you are the

decider, you are the decider, you decide what these

standards mean in the context of these facts, and so

that' s what r¡re're looking to you f or. And there are no

real- standards for discretion. The record is repJ-ete with

testimony that there are no standards for the regional

manager's exercise of discretion on manual all-ocation.

I want to talk about a number of things that

Appreciate your time.

VrIe'11- call-

minutes f or rebuttal-.

MR. KAPLAN:

briefly.

authority,

Mr. Kaplan back. You have four

surrendered a dealership, also turned

offered to it versus 205 turn-downs from

turned down almost three times as many

I'11- try to make these points very

to the question about the board's

decider. The ALJ is not the final-

discussed, because this is truly rebuttal-, and

first of all, who turned down more cars. The

undisputed that when Mr. Hetrick showed up in

in those first six months of 2010, Red McCombs,

r¡tere j ust

that is,

record is

mid 2010,

which had

down 598

already

vehicles
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me talk about the discovery process' which

to get into. It took us two years because

them to get depositions. First, we had to

documents. Then Mr. Hetrick got deposed

ask Mr. Zuchowski, ask Mr. Zuchowski. And

Let

I wasnrt going

we had to fiqht.

fight them for

and kept saying

we had to fight

extremely

deposition

starchy

get his deposition

order from the ALJs

Thatts why the

Let me turn next

and had to get an

ordering that

process took a long time.

to the issue of the dealer

to

contact report. I don't have it in front of me, but it

was written by Mr. Thompson, who accompanied Mr. Hetrick.

He did not even know -- he had been the di-strict manager

for, I think, two years, he dj-d not even know he was

talking to Mr. Deltang, not Mr. Zabihian. Mr. Zabihian

wasnrt even in that meeting, and what caused the blowup

there is because Mr. Hetrick didn't know that the previous

regional sales manager had given lVorld Car a right of

first refusal on an extra dealership in a certain extra,

and Mr. Hetrick apparently was outraged that his authority

was being challenged because he was bound by something.

That undoubted spurred the fetter in December 2010, we'1I
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help you sell your dealership, if he could get rid of that

dealer, that right of first refusal- woul-dn't be a problem.

That's what happened.

That report, dealer contact report, identifies

as Mr. Zablhian somebody who they had admitted on the

record undisputably that wasn't even Mr. Zabihian. They

didn't even know who they were talking to; they wrote down

that it was Mr. Zabihian, but it was Hamid Deltang. And

thatrs the dealer contact report which is plaintiffrs

exhiblt 15. We put it in evidence because it showed how

little they knew about their own dealer who had been there

for years. And yes, they had a legal right, a right of

first refusal . Mr. Deltang said, V'rle'll have to sue if you

do that.

Then let me turn to the question of assistance.

We know the north store was updated, no assistance given.

Vüe know Red McCombs rúIas

the renovation. Again,

never been assistance given. On the

tried to move the location right next

south store they

to a Vr]almart.

to say no, hre donrL want

complaining that we

and do enough to

promised assistance

it's in the record.

even before

And therers

Hyundai

you to

didn't update

them?

exercised its discretion

do that. And now theyrre

t.he store soon enough

That is shocking.

SaIes efficiency. They set a standard, however
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and they

failure or

of the deafer

at the bottom of the

MR. ]NGRAM:

Mr. Young that I¡iorld was

market in basicaJ-J-y days

information anywhere?

MR. KAPLAN:

And then fi-nally, let me turn to the question

of manual discretíon. Even Mr. Zuchowski, along with Ur.

Hetrick, explicitly admitted sometimes dealers need a

boost, thatrs what rv\re use, the manual alfocations for. He

didn't get it. He needed the boost, not Red McCombs, but

he didn't get it. And that's why we need your assistance

to rectify this hrrong.

Are there any questions that f need to answer

for the board?

there was a mention byMr. Kaplan,

performing

to turn.

record.

Do we have that

I don't bel-ieve i-tr s in the

That's what they said.

MR. INGRAM: Okay. ThaL's not in the record?

MR. KAPLAN: But I can show you slide 12.

MR. STEVüART: May I speak?

MR. INGRAM: SUTC.

MR. STEVIART: Jarod Stewart, aJ-so for World
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And it's days to turn for each dealership. In

terms of the measurement for that, obviously when you're

starting in 2009 at similar positions in World Car sales

at that time you had a smalfer inventory and selection,

and the was the testimony from multiple witnesses. But

the numbers there, the ALJ did not base the decision on

days to turn.

MR. INGRAM: I understand they didn't base the

decision on it, but I'm just curious because it's

important to me to understand how well they were selling

their existing inventory.

MR. KAPLAN: Letts look at slide \2, if we can,

and I can answer that question. There's a chart in the

ALJ's decision but I thought this is an easier way to

visualize it. If you look, these are the two Vrlorld Car

dealerships, these are the Red McCombs dealerships. They

uiere pretty much equal up until 2010. The south store, as

you pointed out, really had great difficulty. Thatrs when

Toyota put in a facility, offered promotions' were selling

l-ike crazy. The record is cl-earr Do assistance, no extra

assistance given at all to the south store when they u¡ere

pleading for help because Toyota had a massive presence

there.

Then we get into the tlme when cars are hot,

is stifland during this time when lVorld Car South store
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limping along, limping along, they are nonetheless at the

same focation selling Kj-as six or seven to one over

Hyundais. Vühy is that? Because Mr. Zabihian only puts on

his working hard dealer that in this part of the showroom.

There's no explanation for that other than their

allocation process, and they admitted, it's on the record

from Zuchowski and Hetrick, yourre supposed to use that to

help dealers who need help, Yoü dontt use it to help

deafers who don't need help, and thj-s is what they did.

And thatts unreasonable. We know it's discriminationi

it's clearly unreasonable.

MR. INGRAM: I would slightly take exception

just to the comment of if you have a hot dealership that's

seÌIing a Iot of cars, I'd definiteÌy want to keep them

funded with as many discretionary units as I can.

MR. KAPLAN: That makes sense, except for the

fact that the president of Hyundai Motor America

explicitly contradicted that. I mean, listen, there's no

question, you sel-l what you get. Mr. Zuchowski said, The

manual system, I,\¡e use that to help a dealer who may be

struggling. Maybe, for example, if they did reduce

inventory or had fewer sales, that's who we want to help.

That's what it's supposed to be used for. But there are

no standards for that anywhere within Hyundai, and Mr.

Hetrick is the one who controlled it.
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And when you look aL -- you hear 15 percent,

but that's 15 percent total of total alfocations around

the country or total in the region, but a regional manager

has the ability to put that 15 percent on ¡ust a couple of

dealers. If you look at the total- sales by the McCombs

deal-erships in 2010 and really, \^/e only have half of

2010 and hal-f of 20L3 -- we're lookinq about 6,000-7,000

cars.

When they get 1,800 cars just purely through

the discretionary allocation and the other dealer gets

only 600, you can see that makes a huge difference. Itts

not ¡ust 15 percent of Red McCombs' total- allocation, it's

a much hígher percentage, 11800 cars out of'7,000 is 25

percent, I haven't done the math exactly, but it's 25 or

30 percent. And they're goosing the deafer who didn't

need the help as badly as the dealer who, according to the

president of Hyundai Motor America, normally would get

help through a manual al-location. Just throw your hands

up, therets nothing else you can do when you're fightinq

against that current.

And particularJ-y when this is the deal-er who j-s

turning down 598 cars and you're turning down 205. They

turned down three times as many cars in the first half of

2010. That's the history that Mr. Hetríck had the day he

walked in as regional manager, the day he first met with
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actual-l-y Mr. Deltang and

with Mr. Zabihian. They

meeting.

they thought. they ü¡ere meeting

didn't even know who they I¡Iere

MR. BARNWELL: Did Mr. Deltang identify

himself, or did they just assume his name hras Zabihian.

MR. KAPLAN: VÍelI, he knew Mr. Thompson.

MR. BARNWELL: But did he identify himself?

MR. KAPLAN: I don't know.

MR. BARNVüELL: f 'm not going to blame somebody

for that assumption if they thought they ütere meeting with

the dealer and the felfow they were meeting with deceived

them.

MR. KAPLAN: lÍel,l-, Mr. Deltang said that he had

met Mr. Thompson many times and there woufd be no

confusion about that, but Mr. Thompson admitted -- I think

what he said was I mis-spoke or I mis-typed it, I honestly

don't remember what he said in the letter.

MR. BARNVÍELL: Okay.

MR. KAPLAN: But the point is t.hat went to the

regional manager too, so one ¡¡iay or another, they thought

they hrere taj-king to Mr. Zabihian and they werenrt even

talking to him. That comment came from Mr. Deltang, and

it was a response to somebody saying In/e're going to do

something that was contrary to the legal rights of the

dealer who had a written right of first refusal- from the
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regional manager vrho preceded Mr. Hetrick. They didn't

know their own business, they hadn't even looked in their

own files, and they didnrt want to be bothered to do that,

apparently, with this dealer. They treated Red McCombs

differently all the way through. Extra turn-downs from

Red McCombs don't matter, but they're used as an alibi

here.

I want to say one thing about service loaners,

if you want to hear about it. My time is expired.

MR. PALACIOS: Yes' your time is expired.

MR. KAPLAN: Fine. Thank you very much for

your time. Unless therers any other questions, I^7e really

appreciate your patj-ence and your questions.

MR. PALACIOS: Is there any other discussion on

this matter?

MR. INGRAM: Discussion?

MR. PALACIOS: Hearing no other discussion --

MR. INGRAM: Therers none? Therers got to be

some discussi-on.

MR. PALACIOS: fs there a motion?

MR. INGRAM:

dying to say something

MR. GRAHAM:

Brett, yoü look like you're just

I just need to be clear, this is

my first one.

al-ternatives

Can we wal-k back through what those

are? I know we discussed them back there.
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MR. AVITIA: Member Graham, thatrs a great

contestedquestion. The board's three

case matter are as f oll-ows:

recommended by staff; (2)

recommendatj-on, including

conclusion,' or (3 ) remand

consideration of facts or

the board.

amend the PFD beyond staff's

reversal of the ALJ's

the PFD back to SOAH for further

legal concepts as directed by

options in

(1) adopt the PFD as

thís

MR. INGRAM: I find this to be very difficult'

truly, and I find that there are a lot of decisions that

Vüorl-d made that were business decisions that certainly I

feef j-mpacted his al-location on the discretionary, whether

it be that he didn't use the service loaners, he didn't

report the sal-es quickly as Hyundai suggested, or perhaps

that even though he requested in 2010 about the Equus

l-ine, he didn't do much about it. So therers a l-ot of

business decisions in here that ltorld made that would have

affected that discretionary amount. While on the other

hand, I can see some of the other points that World made.

MR. VüALKER: So would you read number 2 to me

again.

MR. AVITIA: Certainly. Option 2 was amend the

PFD beyond staff's reconìmendation, including reversaf of

the ALJ's conclusion.

MR. WALKER: Amend or reverse. So teÌl me how
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ü/e l^¡ould do that.

MR. AVITIA: I'l-1 defer to Mr. Duncan as that

gets into board authority.

MR. DUNCAN: In order to do that and comply

with .058 (e), you'd have to specifi-cally identify which

findings of fact and conclusions of law you I^Iere changing

and what your basis for that was, and you woul-d need to

specifi-ca11y state we're changing t.his one because.

MR. INGRAM: I'm sorry. Member Treviño

actually found this for me. It's actually on page 274 of

your books. We tal-ked about days supply on dealer's

stock, and when you look at that, you can see that during

the time periods of 2012 and 2013, definitely that number

for Worl-d Car South got quite high, so from a performance

side, that gets concerning. Certainly they were not

selling the vehicles as quickly as they l^Iere getting them.

Is that something you can pull up' or you can

navigate to it.

MR. WALKER: So why couldntt we conclude that

under Texas Occupations Code 2307.468 that Red McCombs and

Vüorld Car were both selling in 2010 -- we looked at the

graph and I assume the graph is accurate here, that in

2010 both dealerships hlere selling roughly the exact same

amount of cars. Move forward when the market changed, so

to speak, and everybody wants more cars to sel-l-, thaL the

ON THE RECORD REPORTING
(512) 450-0s42

Contested Cases Briefing Notebook                               Volume 2 387



1

2

3

4

5

6

1

8

9

10

11

\2

13

I4

15

1,6

1,1

18

19

20

21,

22

23

24

.ELJ

105

Red McCombs dealers actually got more cars

disproportionate even prior to if they 'hlere both

selling the same amount in 2010, why wouldn't they both be

getting the same al-location going forward in 20tI and

2072? The formulation should have matched up that they

r^/ere both selJ-ing the same amount of cars, and it says

right here under Occupations Code 230I.468 that a

manufacturer, distributor or representative may not

discriminate unreasonably between or among franchisees in

the sale of a motor vehicle owned by the manufacturer or

distributor.

In my mind, there is cfear and plain evidence

that there was discrimination between the two dealers as

to -- and there may have been personal disputes, there

coufd have been any reason that we don't know because

we're not trying this case today, that the facts show that

they were both selling the same amount of cars, the facts

show that he got more cars when things turned around, the

facts show that somebody came in and said, h"y, why don't

you sell your dealership, which throws suspicion on to me

that maybe the manufacturer says maybe we don't like this

guy and we want a different guy in here doing this, and so

this is how we retaliate against him.

So T dontt think the administrative 1aw judge

ü/as correct in her f i-ndings.
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MR. INGRAM: !Ve11, I think the thing that

concerns me and I donrt realÌy disagree with you,

Member V[alker the thing that concerns me is that we've

just spent an hour, hour and a half, Iooking at a case

thatts spent years, and as much as we've asked questions

and dove as deep as we could in this limited amount of

time, I just don't think that we can accurately understand

all the facts in thj-s case. And so T dontt think'

honestly, that personally finding that there was I can

see probably sending it back to SOAH.

MR. WALKER: And I thought about that, and I

don't know that f would disagree with you on that.

However, when we send that back, Inlefre going to go back

down the same old road we just went down and we're going

to delay this for another year, two years, David? We have

sent cases back -- Star Motors ís a good example of

that and it never comes back to us again because they

mediate and work things out on their own somewhere down

the way.

MR. INGRAM: Thatrs a good thing.

I woul-d rather take the extra year and get it

right versus get it wrong.

MR. WALKER: And we have overturned some of

these SOAH cases in the past.

MR. PALACIOS: I have a concern with that,
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Member Ingram. To Board Member V[alker's point regarding

230L.468, as I stated earlier, this hinges on this term

whether or not Hyundai discriminated unreasonably. If you

remit this back to soAH, this is the opinion or finding of

one ALJ, and I, quite frankly, don't see how this changes

much. I mean, the facts don't change, it gets back to the

term unreasonabl-e, what is unreasonable. ltüe have the

facts in front of us, and that, in my assessment, is for

us to determine what is unreasonable. VrIe can send it back

to SOAH, but I really don't see how this changes anything

from the ALJ's perspective. I think this is a decision

that was charged to us, and unless there's, I guess, some

specific facts that we can point to that perhaps the ALJ

faited to take into consideration, failed to look at, I

don't see the reason for remanding this back to SOAH.

MR. KAPLAN: (Speaking from the audience.) Mr.

Chairman, if I could make a suggestion.

MR. WALKER: I can't see You.

MR.

you're going to

MR.

INGRAM: If you're goinq to say anything,

have to come to the mic.

KAPLAN: I'm always worried that in an oral

argument both

best we can,

sides are

both sides,

fairly lengthy review

the issues and what's

talking, and '¡/e're doing the

the briefs are the resul-ts of

record and considerati-on of

just

but

theof

in the ALJ's proposal for decision.

ON THE RECORD REPOR?T/VG
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And I tm sure that everyone has read those briefs, but I

don'L know whether it might be helpful if the board took

the opportunity to read them and make a decision at the

next meeting or ask for additional- argument or ask for

additional briefing if there's something else the board

wants.

MR. PALACIOS: Thank You, Mr. KaPlan.

MR. KAPLAN: Thank You.

MR. PALACIOS: In deference, would you like any

time, Mr. Young?

Do we know how long Mr. KaPlan sPoke?

MR. VIALKER: ThirtY seconds .

MR. YOUNG: I can be brief. I would simply say

that yesr the briefs do have al-l- of the information but

the administrative J-aw judge also has a real-J-y reasoned

decision considering all of that, and I just believe the

way the legislature has set this up to allow someone to do

all of the fact-finding and the legwork and to present a

reasoned decision, unless therers some reason based on

what you've read that you think she's misapplied the law,

I just donrt think it meets one of these three exceptions.

So I would urge that I don't think additional-

briefing is needed and I don't think this needs to be

overturned.

MR. PALACIOS: Thank You.

ON THE RECORD REPORTTJVG
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MR. GRAHAM: And I'11- just add my two cents. I

think we may be looking at more of a gap ín the way that

it's written than anything. ft's clear both partles

havenrt rea11y argued against the fact that there was

some again, I hate to use that word "discrimination" --

the manufacturer made a conscious decision to not allocate

units to that deal-er, and that dealer has made the point

that they believe that l^tas utronçt' and I don't think

anybody is arguing those facts. So I donrt know.

MR. !ÍALKER: Vüe need to be careful with respect

to setting precedent. Raymond is a dealer, okay and his

whol-e investment that he's put into in l- j-f e is to buil-d

that dealership and put all of his earnings and capital-

into that, and that if a manufacturer were to be able to

change the way he allocates cars to Raymond, basicalJ-y he

holds this big stick over Raymond's head and could put him

out of business. And we need to be careful that we don't

allow manufacturers to be abl-e to come in and hol-d a big

do it my way, then Itm

Because if Raymond don't

don't

cars.

heavy stick and say, If you

just not going to give you

have cars to sell- at Bravo

business.

Chevrolet, hers out of

Am I not right, Raymond?

MR. PALACfOS: You are correct.

MR. WALKER: So there's a balance, but in Texas

ON THE RECORD REPORTTÀ/G
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hre have decided that t{e use franchises as a means of

selling cars the Tesla location woul-d like to turn that

over -- but in Texas i^Ie use franchises, and when v/e use

franchises there has to be a cooperation between the

manufacturer and between the dealer so that they work

together so that they both benefit from that. Because the

car manufacturer wants to se11 cars, obviously, and make

as many cars as he cant and the dealer wants to make sure

that he has access to cars so that he can sel-l as many

cars as he possibly can too. They need each other,

abso.l-utely need each other, and we need to make sure that

at a1l- times there's a balance between the two.

Am I not right?

MR. PALACIOS: You are sPot on.

Dolhearamotion?

MR. VüALKER: My recommendation would be that we

overturn the soAH judge's ruling on this case and we find

that they erred in the interpretation of the Occupation

Code 230I.468, and that Irm not sure, David, whether we

need to take and send it back to SoAH to take and rewrite

it, or rather

determination.

overturned two

our staff rewrites the rul-e the

Werve done this

since I've been

inception, and we sent it back

order to rewrite.

ON THE RECORD REPORTTTVG
(s12) 4s0-0342
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MR. DUNCAN: No. Vüe don't rewrite the PFD, we

send it back to them to rewrite the PFD. Your

is going to be what it incorporates.

MR. PALACTOS: üle have a motion from Board

don't

motion

Member üIaIker

Hyundai Motor

second?

MR.

MR.

Member Graham.

to reverse the ALJ's decision regarding the

America and World Car case. Is there a

GRAHAM: I'11- second.

PALACIOS: I¡ie have a second from Board

All in favor please signify by raising

your right hand.

(A show of hands. )

MR. PALACIOS: I¡tre have Board Member Vüalker,

Board Member Treviño, Board Member Barnwell, Board Member

Graham, Board Member fngram, and myself.

AII- opposed?

(A show of hands. )

MR. PALACIOS: Board Member Painter, Board

Member Hardy and Board Member Caraway.

Motion passes.

Can we take a short recess? Five minutes.

(Whereupon, at 1'2:06 P.m., a brief recess u¡as

taken. )

MR. PALACIOS: Itts I2:I5, we're going to go

ahead and resume with our agenda items. Next h¡e're going

ON THE RECORD REPOR?TNG
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TexaB Dept Motor veh 11/4/2OL6 3t27:52 PM pAOE 1/OO3 Fax Server

;& 'lþxas Depantnent of Motot Vehicles

HELPIÑC TFXANS GO' HELPING T:XAS GFIC\.¡,

November 4,2016

Mr. Lee L. Kaplan
Smyser, Kaplan & Veselka, LLP
700 Louisiana St, Ste. 2300
Houstorq TX 17002'2740
CERTINED MAIL, FIRST CLASS MAIL'
EMAIL AI\D FACSIMILE: (7r3) 221-2320

Mr. Kevin M. Young
Pricha¡d Hawkins Young LLP
10101 Reunion Pl'
San Antonio, TX 78216-4160
CERTTFIED MA[L, FIRST CLASS IVÍAIL'
EMAIL A¡tD FACSIMILE: (210) 477-74so

RE:

To the Parties Addressed:

LIC Work ltcm: 767639

Net, World Cn¡ Nissan, Inc, Üb/n World Cnr Hyundaì, Woil"d Cør

Nbsan; ønd New World Car Impotts San Anto"¡o, fnc', ilb/a Woild Car

Hyandaí Cotnplaìnønts v. Hyuidaì Llolot Ameritø, Respondenti

Sôef¡ Docketïo. 60S-14-1i08.LIC and MVD Docket No. 14-0006 LIC

For your review, I have enclosed a copy of the final Order issuecl by the Board of the Texas

Depanment of Motor vehicles on November 3,2016, in the referenced case.

A party that disagrees with the Order may fi
Texas Department of Motor Vehicles' Such

with the decision. In accordanoe wilh Texas

must be received in our offtce not later than the

decision. The presumption of notification prov

rebuttable.

A timely motion for rehearing is required to appeal the Board's decision' See Texas Ciovemment

Code $2001.145.

If you file a motion for rehearing on behalf of your client, a copy of the motion must be sent to all

opposing parties to allow l'or an opportunity to reply.

In accordance with the requirements of Texas (ioveriment Code 52001. 146, replies to a motion for

rehearing must be recei.rreà in our offrce not later than the 30Ú' clay afler the date the party is notified

ofthe Board's decision.

I This matter was docketed by both TxDMV and SoAIf in FY 2014 The motion for rehearing requireinents in

et'tect dwing FY 2014 are cleemed to be applicable to this case

4OOOJACKSOT.¡AVE\J€,AUST|N, 1ÊXAS76?31 lO:r'z^eS3íJOOr683:Jô8i56s:É88-)M!',GJTX)'Fsl2"4tìJ'3C98
wlrw lx¿)Vv.gcv
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TÐxaE DeDt Motor veh 11/4 lzOLø 3227:52 PM PAOE zlooS Fax Server

lvfVD Dockct No. 1 ¿l-0006 LIC
SOAII Dookot No, ó08-14'1208'LIC

Replios to a motion rehearing must also b9 sont to tho opposingparties. Please review the final order

carefrrlly. If you ure ,riJu-JaUout any of tho information provide4 you may oall me 
^t 

(512) 465'

t324.

Sincerely,

Tftdrúa?rfeám
Mario Medina
Dooket Clork

Alt¿chmmt

cçi Hon Wendy Harrrel
Administrativs Law Judge
State Offrce of A&ninistrative Hearings
E.FILE

Mr. Ja¡od Stewart
Smysor Kaplan Vosolk¡" L'L.P.
EMAIL

Mr. MarkD. Wolfe
Priohard Hankins Young LLP
EMAIL
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Texaa Dept Motor veh LL/4/ZOL6 3t27:52 PM pAGE 3/OO3 Fax Server

TA:XAS DEPARTMENT OF MOTOR VEHICLES
MOTOR VE,TilCI,E DIVISIO}{

hiEw woRLD CAR NISSAN' lNC. DtB/^
WORLD CAR HYUNDAI, \ilORLD CAR
NISSAN; AND NEW lilORLD CAR
IMPORTS SAN ANTONIO,INC., DTBIA
\ryORI,D CAR IIYUNDAI'

ComPlainants
v.

rr{VD DocKF:T NO. t4-0006 LIC ,

soAII DOCKET NO. 608-14-rz08.LIC

$
s
$

$
$
s
$
$
$
$

HYUNDAI MOTOR AMBRICA'
ResPondent

FINAL ORDER

The refcrenced contested case rnatter is before the Board of the Texas Depanment of Motor Vehicles

(TxDMV¡ in the form of a Proposal for l)ecision (PI"D) from the sl¿te office of AdminisFalive

I{earings (soAÐ and involves the complaint by two world car franchisecl dealershlps again* rhe

distributor, Hyundai Motor America.

rT IS ORDERED:

Thar thc conclusion of the State Of}ìce of Administrative Hearings Judgc (ALJ) is overturned'

The tsoa¡d fìnds tñat rhe ALJ erred in interpretation of'Texas Occupations Code $ 2301'468'

Date;
Nov 0E 205

Board Texas l)epartrnent of Motor Vehicles

I)irector
Molor Vehicle Division
Texas Departmenl of Motor Vehicles

I

I

I

I

A

Contested Cases Briefing Notebook                               Volume 2 398



EXHIBIT 5

Contested Cases Briefing Notebook                               Volume 2 399



SMYSER KAPLAN 6LVESELKA, L.L.P

IIANK OF AMIRICA CENl'IiR
700 t,otJtslANA StJIl'tì 2300 l-lot,sroN,'IEXAS 77002

-t 
E L E P l-l O N [ 7 I 3.22 I . 2300 f'AC S I M I L E 7 1:l'221'2:l')(\

Direct Dial Numbct':
(7 t3) 221-2323

Author''s E-mail Address:
lkaplan@skv,com

October 28,2016

Via Email

Mr. David Duncan
General Counsel
Texas Department of Motor Vehicles
4000 Jackson Avenue
Austin, Texas 78731
David.Duncan@TxDMV. gov

Re: SOAH Docket No. 608-14-1208 LIC; MVD Docket No, 14-0006 Llc; New

world Car Nissan, Inc,, d/b/a world car Hytmdai, and New world car

Imports, san Antonio, Inc. d/b/a world car Hyundai v' Hyundai Motor

America

Dear Mr. Duncan:

We understand that each side in the above-referenced case has been granted 10 minutes

to make its presentation to the Board during the November 3 Open Meeting. On behalf of 'World

Car Hyundai, we respectfully request thaieach side be allowed up to 30 minutes to make its

preseniation to the Board. UyunOãi Motor America has informed us that it opposes this request'

This is a case of first impression that raises important issues for the franchised dealer-

manufacturer relationship uncler the Occupations Code; the Board's decision will have far-

reaching impact. There are no prior .ur., int.tpreting the statutes involved-as a result, the

Board,s decision will set the þrecedent for what constitutes unreasonable discrimination,

unreasonable sales standards, ánd good faith and fair dealing in the franchised dealer-

manufacturer relationship, Tíre stÑard that the Board sets will be vitally important to all

franchised dealers in Texas and their ability to have a fair working relationship with the factory.

Given the lack of precedent and importance of the issues, a 20-minute discussion will not be

sufficient to allow the Board (which has several recently-appointed members) to fully and fairly

consider what standard the Board should set under ttLe applicable statutes governing the

franchised dealer-manufacturer relationship in Texas. AccordinglY, we request 30 minutes per

side.

Sincerely,

599365. l

Lee L
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David Duncan
October 28,2016
Page2

cc: David Richards, Davicl.Richards@TxDMV' qov

Michelle Lingo, Michelle.LingolATxDMV,qov

All counsel of record

59936s.1
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Tenas Department o/ Motor Vehicles

HELFINO ÍEXANS GO. HELPING TEXAS GROW.

November 1,2016

Lee Kaplan
Smyser Kaplan & Veselk4 L.L.P.
700 Louisiana Street I Suite 2300
Houston, Texas 77002
lkanlanØl<sv.com

Kevin Young
Prichard Hawkins Young, LLP
Union Square, Suite 600
10101 ReunionPlace
San Antonio, TX 78216
kvouislA.ohv-law.com

Re: New World Car Níssan, Inc. D/B/A l\'orld Car Hyundaí, World Car Nissan; and New llorld
Car Imports San Antonio, Inc., D/B/A World Car lIytnda| Compløinants v. Hyundai Motor
Arneríca, Respondenf; MVD Docket No. 14-0006 LIC; SOAH Docket No. 608-14-1208.LIC

Messrs. Kaplan and Young:
I write in response to your letters regarding argument time and scope forthe upcoming
presentation of the referenced matter to the Board of the Texas Department of Motor Vehicles.

The Boa¡d is limited by statute in its rèview of, and action upon, a proposal for decision (PFD)

following a contested case hearing conduoted by the State Ofüce of Administrative Hearings

(SOAF[). Once a SOAH administrative law judge (Au) has written a PFD and proffered it to the

agency for a final actior¡ the Board is limited to the factors in Texas Government Code

$2001.058(e) to change any finding of fact or conclusion of law ínthat PFD.

In making argiuments, the parties are limited to facts admitted in record evidence and may not

rely on matters not in the record, such as policy outcomes or potential effects of the case on non-
parties. Policy setting through contested cases is "ad hoc rulernaking,' which ís disfavored by

courts and not entitled to deference, as noted in a recent Texas Attorney General Opinion (KP-

0115).

Argument before the Board is not an opportunity to reargue the case and urge that the ALJ
inconectly weighed evidence. The only issues that may be argued are whether the ALJ
misapplied or misinterpreted applicable law, agency rules, or prior agenoy decisions; made a

technical error in a finding of fact; or relied upon a prior agency decision that is incorrect or
should be changed.

With ttris backdrop, I am disinclined to agree to your request for extension of the time for
argument beyond te,n minutes per party. Because the scope is so narrowly focused on the PFD

and the limited legal standard for affeoting that documenf ten minutes per party should be

4OOO JACKSON AVENUE, AUSTIN, TEXAS 78731 I o srz.læ.æoo * B0B.3oB.4BB9 (88s-DMvcorx)* F 512.465.30s4 | wwwfxDMv.gov
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sufEcient. Also keæp ín mind tbat tíme spent answering questions from Boæd members does not

couoJ against the ten minütes.'ôur timeteeper will do her best to stop the clock while you aru¡wer

questions, then restart once you retum ûo your argument.

I look forwardto seeing you all on ThursdayNovennba 3d forthe Board¡s consid€ration ofthe
matter.

IIELFING¡ IEXANS OO, HELPING TEXA8 OHOW.

Duncaü
General Cor¡nsel

4OOO JACKSON AVENUE, AUETIN, TEXAS 78731 o 512.46õ,3000 * 888.368.409S (8SB-DMVGOTX) * F 612.4€6'30S8 www,TxDMV,gov
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TEXAS DEPARTMENT OF MOTOR VEHICLES 
MOTOR VEHICLE DIVISION 

NEW WORLD CAR NISSAN, INC., d/b/a § 
WORLD CAR HYUNDAI, and NEW § 
WORLD CAR IMPORTS, SAN  § 
ANTONIO, INC., d/b/a WORLD CAR § 
HYUNDAI § 
  § 
 Complainants, § 
  § 
v.  § SOAH DOCKET NO. 608-14-1208 LIC  
  § MVD DOCKET NO. 14-0006 LIC 
HYUNDAI MOTOR AMERICA, § 
 Respondent. § 
 

 
 

WORLD CAR HYUNDAI’S RESPONSE TO  
HYUNDAI MOTOR AMERICA’S MOTION FOR REHEARING 
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I. Overview and Summary of Argument  

After considering the Proposal for Decision (“PFD”), the parties’ exceptions and replies, 

and the parties’ oral arguments, the Board correctly concluded that the ALJ misinterpreted and 

misapplied the law because HMA in fact unreasonably discriminated against World Car Hyundai 

in discretionary allocation of vehicle inventory.  Accordingly, the Board rejected the ALJ’s 

recommendation that World Car Hyundai’s complaint be denied.  The Board’s conclusions were 

memorialized in its Final Order signed on November 3, 2016.   

HMA now wants the Board, after considering all these issues, to reverse itself and adopt 

the PFD that the Board already considered and rejected, which was issued by an ALJ with no 

real-world experience with the auto industry and who was interpreting the applicable statutes for 

the first time.  The Board should deny HMA’s Motion for Rehearing because: 

• HMA presents no reason for the Board to reconsider its decision.  Instead, HMA 
simply rehashes the arguments it already presented to the Board, unsuccessfully, and 
accuses the Board of failing to do its job and engaging in an improper “rush to 
judgment”; 

• The Board did not, as HMA alleges, “improperly act as the ALJ” because the Board 
did not weigh evidence nor judge the credibility of witnesses, but rather made its 
decision that the undisputed facts showed unreasonable discrimination in violation of 
Texas Occupations Code § 2301.468; 

• The Board did not, as HMA alleges, engage in “improper ad hoc rule making” 
because the Board’s Final Order does not contain a statement that applies generally to 
the public at large but rather a statement that determined the rights of the parties in 
the contested case before the Board; 

• The Board’s Final Order complies with Texas Government Code § 2001.058(e) 
because it contains the reason and basis for the Board’s rejection of the ALJ’s 
recommendation; and 

• Contrary to HMA’s assertion, the Board’s decision is supported by substantial 
evidence, as that term is defined by Texas law, because there was a reasonable basis 
for the Board’s decision in the record as a whole, including the undisputed material 
facts. 
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The Texas Legislature explicitly clothed the Board (not an ALJ) with the authority and 

duty to decide how the Texas Occupations Code should be applied to the undisputed facts in this 

case.  HMA’s recycled arguments and baseless accusations about the Board’s allegedly improper 

actions are no basis for the Board to reverse its decision.  However, out of an abundance of 

caution and to avoid the potential of this case having to come back before the Board again after 

any subsequent appeal, if the Board decides to amend its Final Order, the Board should adopt the 

proposed Final Order that World Car Hyundai submitted with its Exceptions to the PFD filed in 

May 2016, attached hereto. 

II. Legal Standards 

A. The Board, Not the ALJ, is the Final Decision Maker. 

A proposal for decision is a recommendation — the Board is “statutorily authorized to 

modify or reject it.”  See Pierce v. Texas Racing Comm’n, 212 S.W.3d 745, 751-52, 754 n.7 (Tex. 

App.—Austin 2006, pet. denied) (citing Tex. Gov’t Code § 2001.058(e)); see also Aetna Cas. and 

Sur. Co. v. State Bd. of Ins., 898 S.W.2d 930, 935 (Tex. App.—Austin 1995, writ denied) (“A 

hearings officer has no power to bind an agency with a proposal for decision. Thus, an agency is 

free to reject a hearings officer’s proposal for decision.”) (citation omitted).   

The Board “has the exclusive original jurisdiction to regulate those aspects of the 

distribution, sale, or lease of motor vehicles that are governed by” the Code and “may take any 

action that is specifically designated or implied under” the Code.  Tex. Occ. Code § 2301.151.  

Accordingly, the Board is the final decision maker on how to interpret and apply the law: 

In the ‘who decides’ debate, there should be little argument that the agency is best 
suited to have the final say on issues of policy and law. . . . [T]he legislature 
creates and charges the agency to develop expertise and experience in the industry 
it regulates.  Issues of law that arise in contested cases typically implicate 
regulatory policies embodied in the agency’s statute.  For this reason, the courts 
themselves, in resolving questions of law, frequently give some deference to an 
agency’s interpretation of the agency’s own enabling statute and regulations. 
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. . . . 
 
The agency reviewing the A.L.J. should always be empowered to have the final 
say in whether the A.L.J. got the law right. 
 

F. Scott McCown and Monica Leo, When Can an Agency Change the Findings or Conclusions 

of an Administrative Law Judge?, 50 Baylor L. Rev. 65, 71 (1998) (citing Public Util. Comm'n v. 

Gulf States Utils. Co., 809 S.W.2d 201, 207 (Tex. 1991)).   

B. The Board May Reject the ALJ’s Recommendation If, As Here, the ALJ 
Misinterpreted and Misapplied the Law.   

The Board may change a finding of fact or conclusion of law if the Board determines that 

the ALJ misinterpreted or misapplied the law, agency rules or policies, or prior administrative 

decisions.  Tex. Gov’t Code § 2001.058(e).  The Board has complete discretion to change the 

ALJ’s findings and conclusions if, as here, the ALJ’s “findings and conclusions reflect . . . a 

misapplication of the existing laws, rules, or policies.”  See Smith v. Montemayor, No. 03-02-

00466-CV, 2003 WL 21401591 *7 (Tex. App.—Austin 2003, no pet.) (upholding agency’s 

changes to ALJ’s findings and conclusions where the agency “determined that the ALJ failed to 

properly weigh the factors listed in chapter 53 and in the Department’s rules”).  When changing 

an ALJ’s finding of fact or conclusion of law, the Board must explain the reason and the legal 

basis for each change made.  See Granek v. Tex. State Bd. Of Med. Examiners, 172 S.W.3d 761, 

780-81 (Tex. App.—Austin 2005, no pet.).  If the Board’s Final Order explains the reason and 

legal basis, the Board may change the ALJ’s findings and conclusions and reject the ALJ’s 

recommendation.  See id.; Tex. Gov’t Code § 2001.058(e).   
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III. Arguments and Authorities 

A. Contrary to HMA’s Accusations, the Board Did Not Act Improperly at the 
November 3rd Board Meeting. 

1. The Board Did Not “Usurp the Role of the ALJ” Nor “Exceed its 
Authority.” 

HMA argues that the Board should reverse its own decision and adopt the PFD that the 

Board already considered and rejected because the Board “usurped the role of the ALJ” and 

“exceeded its authority.”  Mtn. for Rehearing at 6.  HMA’s accusations about the Board’s actions 

are baseless. 

The Board did not “reweigh the evidence” during the November 3rd Board Meeting.  

Based on the case cited by HMA, an agency improperly reweighs evidence when it makes 

credibility determinations and chooses to believe one witness or one document over another 

witness or document, or when it makes a finding that is not supported by any evidence in the 

record.  See, e.g., Flores v. Employees Retirement System of Texas, 74 S.W.3d 532, 541 (Tex. 

App.—Austin 2002, pet. denied) (“The Board abused its discretion by making a finding that is 

not supported by any evidence.”).1  None of the examples offered by HMA on pages 5 and 6 of 

its Motion for Rehearing is an instance where the Board on November 3rd chose to believe one 

witness over another or chose to place more stock in a certain document over another. 

Instead, what the Board did during the meeting was consider undisputed facts and decide 

whether those undisputed facts constituted “unreasonable discrimination” in violation of Section 

2301.468.  Given that the term “unreasonable discrimination” had never previously been 

interpreted, and the facts material to making that determination were not in dispute, the Board 

                                                 
1 In Flores, the court held that the agency improperly reweighed evidence because in considering 
complex medical issues the agency decided to disregard some relevant evidence and made a new 
finding that was actually contradicted by the evidence in the record.  74 S.W.3d at 540-41. 
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correctly determined that it not only had the authority, but the duty, to determine whether that 

standard was violated in this case.  The following highlights what happened at the meeting: 

• HMA admits that during the relevant time period, the HMA Regional Manager 
made 1,635 discretionary allocations to World Car’s competitor versus only 600 to 
World Car.  Exhibit 1, at 78 (HMA’s counsel: “No, I don’t dispute that number.”); see 
also id. at 79 (Chairman Palacios: “[F]or the six months after he was on board in 2010, he 
allocated 134 discretionary units to Red McCombs and 20 units to World Car, and I guess 
that is not in dispute as well?”  HMA’s counsel: “Not disputing that.”). 

 
• HMA admits that there was “discrimination” in the discretionary allocations 

between the two dealerships.  See, e.g., Exhibit 1, at 70-71 (HMA’s counsel: “Yes, 
there was a difference in treatment and if you want to call that discrimination, the statute 
says it only has to be unreasonable discrimination.”); id., at 78 (Chairman Palacios: “And 
you made a statement pretty much in my judgment that kind of summarizes this whole 
case here, and that is you acknowledge that there was discrimination, however, was it 
unreasonable[?]”).  
 

• HMA admits that there are no standards governing the HMA Regional Manager’s 
discretionary allocations.  Exhibit 1, at 84 (In response to Board Member Graham 
asking if HMA’s discretionary allocation standard was defined to its dealers, HMA’s 
counsel said: “As for the discretionary allocation, there is no specific detail as to how that 
works . . . .”); see also PTX 117, Deposition of Tom Hetrick at 29-31 (Hetrick 
acknowledging that there is no written document that spells out the methodology for 
discretionary allocations, no written guidance, and no requirement that the reasons for 
allocation be documented in writing). 
 

• Based on these undisputed facts, the question for the Board was whether the 
undisputed discrimination was unreasonable.  Exhibit 1, at 107 (Chairman Palacios: 
“To Board Member Walker’s point regarding 2301.468, as I stated earlier, this hinges on 
this term whether or not Hyundai discriminated unreasonably. . . . I mean, the facts don’t 
change, it gets back to the term unreasonable, what is unreasonable.  We have the facts in 
front of us, and that, in my assessment, is for us to determine what is unreasonable.”). 
 

• The Board, exercising its authority as the final say on what the Code means, 
determined that the ALJ misinterpreted and misapplied the meaning of 
“unreasonable discrimination” in Section 2301.468.  See Exhibit 1, at 110 (Board 
Member Walker: “My recommendation would be that we overturn the SOAH judge’s 
ruling on this case and we find that they erred in the interpretation of the Occupation 
Code 2301.468.”). 

 
By making a decision as to whether the undisputed facts constituted unreasonable discrimination 

in violation of Section 2301.468, the Board was within its authority to determine that the ALJ 
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misinterpreted and misapplied the meaning of “unreasonable discrimination” in Section 

2301.468 of the Occupations Code.  The Board did not, as HMA claims, reweigh evidence or 

make credibility determinations, but rather made its decision that—based on the same undisputed 

facts that were before the ALJ—the ALJ’s conclusion of “no unreasonable discrimination” was a 

misinterpretation and misapplication of the law.  That decision was within the Board’s authority 

and was not a usurpation of the ALJ’s role. 

2. The Board Did Not Engage in “Ad Hoc Rulemaking.” 

HMA also argues that the Board “engaged in improper ad hoc rule making.”  Mtn. for 

Rehearing, at 10.  HMA is wrong as a matter of Texas law because the Board’s decision does not 

constitute a “rule” of general applicability. 

The Texas Administrative Procedure Act defines a “rule” as a state agency statement of 

general applicability that implements or prescribes law or policy.  Tex. Gov't Code Ann. 

§2001.003(6)(A)(i), (B).  The Texas Supreme Court has made clear: “By ‘general applicability’, 

the APA definition references statements that affect the interest of the public at large such that 

they cannot be given the effect of law without public input. The definition does not reference 

statements made in determining individual rights . . . .”  R.R. Com'n of Texas v. WBD Oil & Gas 

Co., 104 S.W.3d 69, 79 (Tex. 2003).  There is a difference between a statement made in a 

contested case where individual rights are determined (which is not a rule) and a statement made 

to the public at large that is intended to regulate or govern the public at large (which is a rule).  

Compare Trinity Settlement Services, LLC v. Texas State Sec. Bd., 417 S.W.3d 494, 502–03 

(Tex. App.—Austin 2013, pet. denied) (“Rather, the TSSB’s statements were made in seeking an 

adjudication only of RV’s individual rights based on the specific investments they sold under 

their Re–Sale Life Insurance Policy Program and are not statements of generally applicability.”); 

with El Paso Hosp. Dist. v. Texas Health & Human Services Com’n, 247 S.W.3d 709, 714 (Tex. 
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2008) (concluding HHSC’s cutoff date for submitting paid claims to determine Medicaid 

reimbursement rates was a “statement of general applicability because it applies to all 

hospitals”). 

Here, the Board’s decision does not address any parties other than World Car Hyundai 

and HMA.  It is a statement of individual rights that does not purport to apply to the public at 

large.  As such, the Board’s decision was not a “rule” as defined by the APA, and the Board was 

not required to engage in formal rulemaking through notice and public comment.  Compare 

Beacon Nat'l Ins. Co. v. Montemayor, 86 S.W.3d 260, 269 (Tex. App.—Austin 2002, no pet.) 

(declining to view agency correspondence as a “rule” when policy was directed only at plaintiff); 

with Teladoc, Inc. v. Texas Med. Bd., 453 S.W.3d 606, 615 (Tex. App.—Austin 2014, pet. 

denied) (“In short, the letter and the manner of its dissemination are plainly calculated to place 

the regulated public—Texas physicians—on notice of the agency's legal pronouncement and the 

accompanying threat of adverse consequences if they fail to comply.”).  The Board’s decision to 

rule on the issue presented to it in a contested case was not improper ad hoc rulemaking. 

B. The Board’s Final Order is Sufficient. 

HMA contends that the Board’s Final Order is deficient because it (1) does not contain 

findings of fact and conclusions of law and (2) does not explain the reason for rejecting the 

ALJ’s conclusion.  HMA is wrong on both challenges to the Board’s Order and ignores that the 

Board followed the advice of its counsel in adopting the Final Order. 

First, the Board made two conclusions of law when stating (1) “the conclusion of the 

State Office of Administrative Hearings (ALJ) is overturned” and (2) “the ALJ erred in 

interpretation of Texas Occupations Code § 2301.468.”  Exhibit 2.  Those are the conclusions of 

law that form the basis of the Board’s decision.  By stating that the ALJ’s conclusion was 

“overturned,” the Board rejected the ALJ’s conclusions of law in the PFD.  With respect to 
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findings of fact, the Board did not explicitly reject any of the ALJ’s findings of fact in its Order, 

but the ALJ’s conclusions were definitely rejected. 

Second, the Board did explain its reason for rejecting the ALJ’s conclusions: the ALJ 

erred in interpreting Texas Occupations Code § 2301.468.  Exhibit 2.  Texas law required the 

Board to specify a reason and provide a legal basis for changing the ALJ’s conclusions.  See Tex. 

Gov’t Code § 2001.058(e).  The Board complied with that requirement when it stated that the 

legal basis for overturning the ALJ’s conclusions was misinterpretation of applicable law, 

namely Section 2301.468.  Exhibit 2.   

Finally, the Board formulated the text of the November 3rd Final Order by following the 

recommendation of the DMV’s General Counsel: 

Mr. Walker: My recommendation would be that we overturn the SOAH judge’s 
ruling on this case and we find that they erred in the interpretation of the 
Occupation Code 2301.468, and that – I’m not sure, David, whether we need to 
take and send it back to SOAH to take and rewrite it, or rather our staff rewrites 
the rule – the determination.  We’ve done this in the past, we’ve overturned two 
since I’ve been on this board since its inception, and we sent it back to our staff 
lawyers in order to rewrite. 
 
Mr. Duncan:  No.  We don’t rewrite the PFD, we don’t send it back to them to 
rewrite the PFD.  Your motion is going to be what it incorporates. 
 

Exhibit 1, at 110-11.  Based on that statement by the DMV’s General Counsel, the November 

3rd Final Order incorporates the motion that was passed during the meeting.  The Board did not 

err in following the advice of its counsel. 

C. The Board’s Decision is Supported by Substantial Undisputed Evidence in 
the Record. 

HMA also argues that the Board’s Order is not supported by substantial evidence because 

there is no citation to evidence contained in the Order.  This argument ignores the legal 

definition of “substantial evidence” as well as the undisputed, material facts that are in the record 

that support the Board’s decision.   
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Under Texas law, “ssubstantial evidence does not mean ‘a large or considerable amount 

of evidence’; rather, substantial evidence is ‘such relevant evidence as a reasonable mind might 

accept as adequate to support a conclusion.’”  Buddy Gregg Motor Homes, Inc. v. Marathon 

Coach, Inc., 320 S.W.3d 912, 925 (Tex. App.—Austin 2010, no pet.).  “The evidence in the 

record may preponderate against the agency’s decision and still provide a reasonable basis for 

the decision to satisfy the substantial-evidence standard.”  Id.  Moreover, a reviewing court does 

not just consider evidence that is cited in the Board’s Final Order, but is required to consider “the 

reliable and probative evidence in the record as a whole.”  See Tex. Gov’t Code § 

2001.174(2)(E).  “The issue for the reviewing court is not whether the agency’s decision was 

correct, but only whether the record demonstrates some reasonable basis for the agency’s 

action.”  Cent. Power & Light Co./Cities of Alice v. Pub. Util. Com'n of Texas, 36 S.W.3d 547, 

559 (Tex. App.—Austin 2000, pet. denied). 

Here, the evidence in the record as a whole demonstrates a reasonable basis for the 

Board’s Final Order.  The Board’s decision was not just limited to the evidence that was cited in 

the PFD, but rather, consistent with the Board’s duty to review the record, it was based on the 

evidence in the record as a whole.  World Car’s pre-meeting briefs cited to and included 

substantial evidence that was not mentioned in the PFD.  See World Car’s Exceptions to PFD, at 

6-20; see also World Car’s Reply in Support of Exceptions to PFD at 2-8.  The Board considered 

that evidence and the record as a whole when it reviewed the parties’ exceptions and replies in 

advance of the November 3rd meeting.  The record as a whole shows that HMA discriminated 

against World Car Hyundai in discretionary allocation of vehicles, providing nearly three times 

as many vehicles to World Car’s closest competitor from June 2010 to September 2013.  The 

record as a whole shows that World Car Hyundai and the competitor were similarly situated in 
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June 2010 when the discrimination began.  The record as a whole shows that HMA has no 

guidelines, rules, or standards governing discretionary allocations.  The record as a whole shows 

that the discrimination stopped after World Car Hyundai filed this lawsuit.  Considering the 

evidence in the record as a whole, it supports the Board’s conclusion that HMA unreasonably 

discriminated against World Car Hyundai in violation of Section 2301.468 of the Occupations 

Code.2 

D. HMA’s Recycled Arguments Do Not Provide Any Reason for the Board to 
Reverse Itself and Reconsider its Decision. 

Trotting out the same arguments that it made to the Board both in its pre-meeting brief 

and during the November 3rd Board meeting, HMA claims that there was no basis for the Board 

to reject the ALJ’s recommendation because (1) the ALJ interpreted the statute “as WC 

requested,” (2) World Car did not plead the correct version of the statute, and (3) the 

discrimination did not happen “in the sale” of a motor vehicle.  See Mtn. for Rehearing, at 18-25.  

Although World Car Hyundai already addressed these arguments before, a brief response will be 

provided again. 

First, the ALJ did not interpret the statute as World Car requested—if the ALJ had, the 

recommendation in the PFD would have been in World Car’s favor.  As the Board concluded, 

the ALJ misinterpreted and misapplied the concept of “unreasonable discrimination” found in 

Section 2301.468 of the Occupations Code because the undisputed facts in the record show that 

                                                 
2 The “substantial evidence” cases cited by HMA are distinguishable.  Unlike here, the agency in 
State v. Mid-South Pavers, Inc., 246 S.W.3d 711 (Tex. App.—Austin 2007, pet. denied) made a 
decision that was not supported by a single shred of evidence in the record.  The agency decided 
to make a “50% reduction to Mid-South’s efficiency” when the only evidence in the record on 
that topic was that a 15% reduction was appropriate.  Id. at 724; see also Texas State Bd. of Med. 
Examiners v. Dunn, 03-03-00180-CV, 2003 WL 22721659, at *4 (Tex. App.—Austin Nov. 20, 
2003, no pet.) (finding that agency lacked substantial evidence to change finding from doctor 
was “clinically competent” to a finding that doctor was “not clinically competent” because there 
was zero evidence in the record to support the change). 

Contested Cases Briefing Notebook                               Volume 2 418



11 
607370.1 

the discretionary allocations to World Car as compared to its closest competitor were 

unreasonable. 

Second, World Car Hyundai pleaded violations of Section 2301.468 of the Occupations 

Code and provided fair notice to HMA of the violations.3  Texas follows a “fair notice” standard 

for pleading, which looks to whether the opposing party can ascertain from the pleading the 

nature and basic issues of the controversy and what testimony will be relevant. See Horizon/CMS 

Healthcare Corp. v. Auld, 34 S.W.3d 887, 896-87 (Tex. 2000) (holding that trial court correctly 

applied previous version of statute even though pleading referred to inapplicable current version 

of statute that had been amended).  “A petition is sufficient if it gives fair and adequate notice of 

the facts upon which the pleader bases his claim. The purpose of this rule is to give the opposing 

party information sufficient to enable him to prepare a defense.”  Roark v. Allen, 633 S.W.2d 

804, 810 (Tex. 1982). 

World Car Hyundai pleaded (and proved) sufficient facts to give adequate and fair notice 

to HMA of its claim that HMA violated Section 2301.468 through disparate and discriminatory 

allocations of inventory as compared to other Hyundai dealerships.  See, e.g., 2nd Am. Compl. at 

¶ 8 (“HMA discriminated against World Car Hyundai by consistently providing more than 

sufficient inventory to similar Hyundai dealerships.”); id. at ¶ 11 (“There is no reason for the 

disparate treatment in inventory.”); id. at ¶ 13 (“HMA’s disparate treatment of World Car 

Hyundai was compounded . . . .”); id. at pgs. 11-12 (HMA violated Section 2301.468 by 

“providing World Car Hyundai with much less inventory than World Car Hyundai needed and 

much less inventory than HMA provided to other Hyundai dealers in the competitive market 

area.”).  The entire thrust of the facts pleaded in the Second Amended Complaint is that HMA 

                                                 
3 The ALJ used the 2003 version of the statute to analyze World Car’s claims, and HMA did not 
file any exceptions to the PFD on that basis.   
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treated World Car Hyundai differently from other Hyundai dealerships (especially Red 

McCombs) by giving those dealerships additional allocations or other benefits and not giving 

them to World Car Hyundai, without a legitimate basis.  See generally 2nd Am. Complaint.   

World Car Hyundai satisfied the fair notice pleading standard for a violation of Occupations 

Code Section 2301.468 (2003) and HMA had fair notice.4  

Finally, every discretionary allocation accepted by a dealership in this case was the sale 

of a motor vehicle by HMA to the dealership.  It is undisputed that every time a vehicle is 

allocated to a dealership and that allocation is accepted, HMA sells the vehicle to the dealership.  

See, e.g., Exhibit 1, at 74-75 (HMA’s counsel: “They become his responsibility once he takes the 

cars.”); see also ALJ Hearing Transcript at 73, 173-76.  World Car Hyundai does not challenge 

unaccepted offers of inventory that were never sold to a dealership.  This case has always been 

about the number of vehicles that World Car Hyundai was able to purchase from HMA as 

compared to the number of vehicles that other Hyundai dealerships were able to purchase from 

HMA, especially Red McCombs.  Those vehicles were actually sold by HMA and actually 

purchased by dealerships.  In this case, all of the allocations that World Car Hyundai challenged 

as unreasonably discriminatory were in fact sales of vehicles by HMA to Hyundai dealerships.     

HMA’s retread of these same arguments that were already considered by the Board is no 

basis for the Board to reverse itself and adopt the PFD that it has already rejected. 

                                                 
4 In addition, HMA did not specially except to World Car Hyundai’s pleading of Section 
2301.468.  When a party fails to specially except, the pleadings must be construed liberally in 
favor of the pleader. See Boyles v. Kerr, 855 S.W.2d 593, 601 (Tex. 1993).   
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E. Out of an Abundance of Caution, if the Board Decides to Amend its Final 
Order, it Should Adopt the Proposed Order Submitted by World Car 
Hyundai in May 2016. 

World Car Hyundai does not maintain that the Board erred in its Final Order.  However, 

given HMA’s complaints about the Final Order there is a good possibility that HMA will appeal 

the Board’s decision.  Such an appeal carries with it the potential that this case could be sent 

back to the Board in the future to address some or all of HMA’s complaints.  Out of an 

abundance of caution, and as a belt-and-suspenders approach, if the Board decides to amend its 

Final Order to address some of HMA’s criticisms, the Board should adopt the proposed order 

that World Car Hyundai submitted with its Exceptions to the PFD filed on May 18, 2016.  The 

only changes that have been made to that proposed order are to include the specific date of the 

Board meeting (November 3) and to change the name of the Board’s Chair from Laura Ryan to 

Raymond Palacios.  See Exhibit 3, attached. 

IV. Conclusion 

HMA’s Motion for Rehearing, full of both unfounded accusations and repackaged 

arguments that the Board has already considered, should be denied.  If rehearing is granted, the 

Board should not reverse itself but rather should adopt World Car Hyundai’s proposed order and 

uphold the Board’s November 3rd decision. 
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Respectfully submitted, 

DAN DOWNEY, P.C. 
 
By:/s/ Dan Downey     

       Dan Downey 
       State Bar No.   06085400   
      1609 Shoal Creek Blvd., Suite #100 

Austin, Texas 78701 
Telephone: 512/477-4444  
  
 
SMYSER KAPLAN & VESELKA, L.L.P. 

 
By: /s/ Lee L. Kaplan    

       Lee L. Kaplan 
       State Bar No. 11094400 
       Jarod R. Stewart 
       State Bar No. 24066147 

700 Louisiana, Suite 2300  
Houston, Texas 77002 
Telephone: 713/221-2300 
Facsimile: 713/221-2320 
 
ATTORNEYS FOR COMPLAINANTS  

 
 
 
 

CERTIFICATE OF SERVICE 

I hereby certify that, on this 19th day of December, 2016, a true and correct copy of the 
above and foregoing instrument has been served via email on all counsel of record. 

 
 

/s/ Jarod R. Stewart_________________ 
Jarod R. Stewart 
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then the order of the presenters by the parties, the non-

prevailing party, which is World Car, wil-l go first, and

Mr. Kap1an, who is going to argue for them, has requested

that his time each party wil-I be given 15 minutes

Mr. Kaplan is goi-ng to split his time eleven and four¡ so

he's going to do an initial presentation of eleven minutes

and reserve four minutes for rebuttal, and then in the

middle, Mr. Young for Hyundai just goes one bfock of 15

minutes, however much of that he uses.

MR. PALACIOS: Okay. Thank you.

Mr. Avitia

MR. AVITfA: Chairman, Board members, Ms.

Brewster, good morning. For the record, my name is Daniel

Avitia. I have the pleasure of serving as the director of

the Motor Vehicle Division. Alongsj-de me this morning is

Ms . Michel-l-e Lingo. She is a staf f attorney and the J-egal

subject matter expert that was assigned to review this

contested case.

Agenda item 10, which is found on page 1-01 of

your board books, is a franchise contested case regarding

Vüorld Car Hyundai and Hyundai Motor America. This item is

being presented for the board's consideration to adopt a

final order which aligns with the State Office of

Administrative Hearing Judge's proposal and

recommendations. This matter had a proceeding conducting

ON THE RECORD REPORTING
(s72) 450-0s42
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by a judge with the State Office of Administrative

Hearings. The complainant, a licensed franchised dealer,

filed a case against the respondent, a licensed

manufacturer, both parties being present today, alleging

violations of Texas Occupations Code.

Overal-1, the administrative 1aw judge found

that World Car failed to meet its burden of proof to show

that Hyundai violated any part of the Occupations Code.

The administrative law judge reconìmended that the board

deny V[orld Carrs complaint.

By law, the board can change findings,

concl-usions or orders issued by the State Office of

Administrative Hearings judge when change is justified

under Texas Occupations Code 2007.058(e). That is to say

change can be made if: (1) the judge misapplied or

misinterpreted appticable law, agency rul-es or prior

agency decisionsi Q) the judge relied on a prior agency

decision that is incorrect or should be changed; or (3)

the judge made a technical error in a finding of fact.

The board's three options this morning in this

contested case matter are as follows: (1) adopt the PFD

as recommended by staff this morning; (2) amend the PFD

beyond staff's reconìmendation, including reversal of the

ALJrs conclusions, or (3) remand the PFD back to SOAH for

further consideration of the facts or legal concepts as

ON THE RECORD REPORTING
(s12) 4s0-0s42
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directed by the board.

After staff's review of the all the documents

that are before the board today, staff recommends the

21

the ALJts recommendations and adopt the

facL and conclusions of l-aw as modified.

board concur with

ALJIs findings of

Staff has prepared a final

which again aligns with the

recom.mendations to the board

This concludes my

certainl-y happy to answer any

regarding this legaJ- matter.

MR. PALACIOS: Are

Avitia or Ms. Lingo?

(No response. )

MR. PALACIOS:

order for your consideration

judgers proposal and

remarks. Ms. Lingo and I are

questions that you may have

there any questions for Mr.

If not, I know we

peopl-e that would like

respective parties, and

Lee Kaplan.

MR. KAPLAN:

I have,

hand out

Thank you, Mr. Pal-acios.

to present on behalf

I t II start off with

have a few

of the

calling Mr.

before I start

things to

blow-downs of our presentation, the timeline which was

exhibit 1-22plaintiff's

MR. PALACIOS: Mr. Kaplan, will you please

state your name for the record?

ON THE RECORD REPORTTJVG
(512) 450-0342

to members of

my presentation, three

the board. These are
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MR. KAPLAN: Yes. I'm Lee Kaplan, K-A-P-L-A-N,

representing the V[orId Car entities.

ff I may pass out to the board bl-ow-downs of

our very short power point presentation.

MR. PALACIOS: Sure.

MR. KAPLAN: f also have a timeline which was

in evidence and it's in the record, plaintiff's exhibit

a final order that we filed that weI22, and

proposed

I have

that has not been adopted, but our proposed final

that. you can seeorder, and it's

what we believe When everybody has a

copy and you're We have extra

copres.

MR. PALACIOS: Okay, proceed.

MR. KAPLAN: Thank you, Mr. Chairman. I will

speak quickly but f invite questions. I'lI speak el-even

minutes now and four later.

The relevant statutes are set out on page 3 of

our pou/er point, and these are statutes, two of which have

never been construed, that is, the one prohibiting

requiring adherence to unreasonable sales or service

standards, and unreasonable discrj-mination. The question

of good faith and fair dealing has sort of been

peripherally construed and in other places, but we thj-nk

in all- three cases the ALJ made errors of faw. Vüe are

ON THE RECORD REPORTING
(s12) 450-0s42

redlined in such a hray

is a correct ruling.

ready, ItIl- proceed.
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onl-y going to tal-k about

presentation, undisputed

the wrong concÌusions.

undisputed facts in our

facts from whích the ALJ reached

If you turn to the next page, it's undisputed

that in order to avoid being considered in material

breach, Vüorld Car had to sell more vehicles than it was

allocated. That's impossible . You cantt answer al-l- the

questions on a 3O-question test and be told that you have

ea failing grade of 30 because there were really 100

questions and you didn't get the other 10. Thatts exactly

what has happened here. Time and time again, V{orld Car

sold all the cars it got, asked for more, but because

Hyundai had set a much higher standard for what it thought

the dealer should selI there, even though Hyundai hadn't

given them the cars, they said you're in material breach.

And the best proof of that is from the record,

it's Mr. Hetrick himself¡ page'l of our blow-down, this is

a letter from the regional manager, plaintiffrs exhibit

67, saying: Your sales efficiency measurement is 1-4.2

percent; in view of the foregoing and given these facts,

your dealership is in material breach of the dealer

agreement.

The mistake the ALJ made is saying j-f adherence

in the dealerto a sales effj-ciency standard

agreement, it's not a required standard. Thatrs false,

ON THE RECORD REPOR?T]VG
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it's just wrong, because the evidence is undisputed that

that is the metrj-c used by Hyundai to measure whether a

manufacturer is adhering to its dealership agreement.

That's what Mr. Hetrick said: you're in material breach.

Now, this is near the end of the three-year

period in which these dealerships suffered. I'm going to

te1l you about what happened near the beginning in 2010.

The regional manager al-most immediately presented a letter

to V[or]-d Car and said, I want you to authorize me to help

you sell your dealerships. Mr. Hetrick admitted, and I

have this in my brief at page 14, he did not know of a

single other dealer in Texas to whom he had ever presented

such a fetter, nor anyone in the region. He came to this

dealer, a loyal deal-er, who never gave back dealerships,

and said, I want you to authorize me to go out and sefl

your deal-erships. Thatts what got them off on a pretty

bad footing.

The next three years then consisted of

punishment and poor allocation. And remember, You can't

sell what you don't have, and you certainly canrt be held

to account for not selling what you donrt get. ff you

look at page 6 of our slide, we were required to sell- more

vehicles than allocated to achieve 100 percent. Can't do

that if you don't get the vehicles. Sales efficiency,

according to the ALJ, is not required because it's not in

ON THE RECORD REPORTING
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the franchise agreement. Thatts an error of law.

Requiring

using that

dealership

statute.

more cars,

but I want

somebody to meet

as leverage to

an impossible standard and

declare a breach of the

agreement is simply not allowed under the

Now,

and

in fact, the company had been asking for

ì^re can talk about t.hat a little bit more,

9 because this is the

rnre've been talking about. And

to turn to slide

unreasonable discrimination

once again, 'a/e're only talking about undisputed facts in

which the ALJ reached the wrong conclusions. It is

undisputed that those two dealerships that Red McCombs

franchise still kept, and which \^Iere the nearest

competitors to our clj-ent, goL ín a three-year period

early on seven times as many, but in that three-year

period from June 201-0 until Worl-d Car decided it had to

take action to enforce its rights, the McCombs dealerships

got almost 1r 800 cars of discretionary allocation,

whereas, we got 62I. That's a three-to-one offset,

despite the undisputed evidence in the record that a

regional manager has the discretion to help struggli-ng

dealerships by giving them extra allocation.

And that mattered even more here because this

is the time when Hyundais were in high demand because of

the tsunami keeping Japanese manufacturers from really

ON THE RECORD REPORTING
(572) 450-0342

Contested Cases Briefing Notebook                               Volume 2 430



2

3

4

1

5

6

1

B

9

10

11

I2

13

I4

15

L6

11

1B

T9

20

2L

22

23

24

25

32

shipping a lot of cars. So everybody is screaming for

product. Somehow the nearest competitor, the competitor

which had al-ready given back a deafership -- they had once

had three and walked away from one of them -- is getting

three times as much. Hyundai is keeping one guy happy and

punishing the other. That's the dealer that didnrt want

to selt his franchises, the loyal- dealer who to this day

wants to be a Hyundai dealer. That's the discrimination

üie're talking about.

Letts turn to the next slide. There are some

alibis that simply don't hold up. These are the alibis

that we have heard along the way for why that discretion

uias not unreasonably exercised -- why the discrimination

was not unreasonable. They said, VüeI1, ü7or1d Car reduced

its j-nventory in 2008 and 2009. The fact is McCombs

reduced its inventory by waÌking away from a dealership.

Werve got two equal franchises, one of them walks aviay

from a dealership, gives it back; the other one wants

product and during the recession, just like every other

dealer, somewhat reduced their inventory. But now \n/e're

in 2010 to 2073 when these cars are hot, and suddenly this

dealer, our client, can't get cars

The second excuse given is, well' the Red

McCombs dealers \^Iere promoting the $60r 000 Equus vehicle.

Leaving aside the question whether that's a good business

ON THE RECORD REPOR?TA/G
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practice, that happened after the fact. One of the most

amusing moments in the hearing is when Mr. Hetrick trotted

out that explanation in direct examination, and in cross,

I said, I thought you'd say that. And we showed

undisputably that the request that people participate in

the Equus promotion and Vüorld Car's refusal to do sor came

after they hrere already being discriminated against on a

basis of at least seven to one early on in manual

allocations.

MR. INGRAM: Irm sorry. Can I just interject

real quick. You're saying after. Can you give me a

specific date?

MR. KAPLAN: I don't remember the exact date of

the Equus promotions, I think it was 20II or 'I2, but we

i^rere already -- and I f rankly cannot saY, I believe it's

in the briefing the testimony is clear that the

discrimination in allocations had started in 20L0.

MR.

be clear but I

MR.

to the board by

Hetrick claimed

discriminated against long

Then there was an

dual facility. V[e]-1, if we

INGRAM : V[e]-l-, you ' re j ust saying you can I t

need a date Lo make it clear. So 2012?

KAPLAN: 2012, yes. And we can supply that

letter.

that, but

It's j-n the transcript, and Mr.

\^¡e were already being

before then.

argument

go back to

about renovating a

slide 9, you see at

ON THE RECORD REPORTING
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the end here when World Car decided to enforce its rights,

the discrimination ended. They still had a dual facility

where they had Kias and Hyundais

building. You know, Mr. Zabihian

into the Kia showroom and become

in one showroom or in one

over

didn't suddenly wal-k

the Hyundai showroom and become

a good dealer, walk

a bad dealer. He was

outsell-ing -- and this is undisputed; in fact, Mr. Hetrick

pointed that out in his letter in 2013 -- he was

outselling Hyundai with his Kias six or seven to one,

ignoring the fact that the record is also clear that in

2012 Mr. Zabihj-an had expressly said -- and we can look at

page 11 of our sl-ides Itve got 98 Hyundaj-s in stock and

Trve got 700 Kias in stock.

Now, these are sister companies from Korea:

with one company he's getting alJ-ocations, with the other

he's not. And so it was as self-ful-filling prophecy that

his performance would not be as good. But that was used

as a metric to cl-aim that you're not sales efficient,

you're not a loya1 dealer. He sold what he had. He asked

for more discretionary alfocations and he didn't get it.

The other alibi that was given -- and by the

wây, when he renovated the north store, the evidence is

undisputed that he got no extra allocation, whereas, when

Red McCombs did an excl-usive facility and renovated their

store, they got extra aflocation. All that is undisputed

ON THE RECORD REPOR?TNG
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in the record.

So the last thing is this service loaner

program. Different companies do this in a different way,

but a service foaner, when you take itr it's counted as a

sale by Hyundai, and that means the warranty starts. Mr.

Zabihian, who gives a lifetj-me warranty to purchasers, did

not believe that. it was right to sel-l a customer a car and

not tell them: By the way, your warranty didn't start the

day you bought it, it started earlier. He just didn't

thj-nk that was a good program, but he never changed that

feeling, and after he asserted his legal rights, somehow I

guess that excuse no longer mattered because the

discrimination that had occurred ended, ended.

But during that three-year period when these

Hyundais were hot cars and you coufd make thousands of

doll-ars on every sale, he lost gross profits from sales on

at least 1,200 vehicl-es. This is just the manual

allocations, because remember, the other allocations in

the computer are goosed upward if you seII more of the

things you do manually. The more sales you make, the

better off you are. So there's no question that he was

discriminated against and that it was unreasonable.

In fact, if we look at what happened after that

discrimination, that incredible mis-alfocation stopped

after he began to assert his legal rightsr w€ see that the

ON THE RECORD REPOR?TNG
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McCombs dealership sales started to decl-ine and the Worl-d

Car deal-ership sal-es started to increase because once the

discrimination stopped, or sl-owed down at 1east, he could

sell more cars. He could also affect the computer

algorithm and get more cars. But the bottom line is you

cantt sell what you donrt get. They created a catch-22 by

using a metric to say you're in material breach of the

dealer agreement.

Now, why does this matter? Because if you

accept the recommendations of the ALJ, there's essentially

no such thing as requiring adherence to an unreasonable

standards, therets essentially no such things as

unreasonabl-e discrimination, and this wilf be cited to

future boards as pretext for unfair actions.

ff there are no

MR. PALACIOS:

of question for you. Back

of franchise agreement due

questions.

Yes, Mr. Kaplan, I have a

to the issue of material

to the fact that your cl-ient

there any punitive actj-ons

couple

breach

wasnrt sales efficient, ¡¡iere

taken against your client

were not sales efficient?

because of the fact that they

MR. KAPLAN: Well, we maintain that t.he

punitive actions urere taken al-l- along, but once World Car

resorted to legal action, the all-ocation issue is somewhat

eased. Now, it just so happens that the tsunami backlog

ON THE RECORD REPORTTNG
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eased off, the Japanese manufacturers began to be able to

continue deJ-ivery, so al-location was not as critical- an

issue. But still-, assistance for facility renovatj-on and

for buil-ding a neI^I facility has never been given to World

Car while it was given to the McCombs dealership, so in

that way there has continued to be discrimination.

Itm answering your question. Some of this is

outside the record and I don't want to argue a point

thatrs not in the record the ALJ had, but during that time

there was discrimination, and in fact, sales efficiency

r¡ias used as this threat. And of course, if they walked in

and put a bul-t's-eye on your chest at the very beginning

and said we want you to açJree túIe can help you sel-l- your

deaÌerships, they never withdrew that request, they never

said we're satisfied with you. That's something that

presumably the regional manager, who is the incumbent,

still wants to do. Nobody else has ever gotten a letter

like that, apparently, at the outset of a relationship

with a ner^/ regional manager, certainly Mr. Hetrick hadnrt

done it.

MR. PALACIOS: You're inferring then, I guess,

that this discrimination that you allege took place had to

do with the fail-ure of your client to be sales efficient?

Yourre making

agreement, and

an issue of the breach of franchise

I'm just trying to understand how that
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actuali-y i-mpacted your client.

MR. KAPLAN: Wel-l-, what I'm saying is that that

is a threat that's out there. They coufd try to terminate

him tomorror^r, and we canrt speculate on what' s going to

happen if the board upholds the ALJrs recommendations.

But it is cl-ear to us that that was used as a metric to

declare a breach of the dealership

July

Yes,

of 2013, I think is when that

it's plaintiff's exhibit 6J ,

agreement way back in

letter was issued.

the first page of it is

them the opportunity ison page 1. So they havenrt

what I would say.

MR. INGRAM: lVhen

metric, are you indicating

changed their discretionary

you indicate that it

that it's a metric that

al-location?

given

was a

they

donrtBecause

their

I

see where it's a metric where it affected actual

allocation that they're in breach.

MR. KAPLAN: V[e]-l, there are two kinds of

allocations: what the computer does and what t.he regional

manager does. And the regional manager generally has

about 1-5 percent discretion. That matters a lot because,

among other things, it has a multiplier effect in your

computer allocation ultimately. If you're get.ting more

cars manually and you sell them and yourre cuttì-ng down

the supply -- once you sell them, you're cutting down the

balanced days supplies on the lot, or some companies cafl

ON THE RECORD REPORTTA/G
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it turn and earn, Vou canrt turn them if you don't have

them so you canrt earn more all-ocation in the computer,

and it takes a long time to overcome that.

MR. INGRAM: So just to be clear, f'm trying to

make sure I understand your point, and the point is that

because the idea is that you were in breach or your client

¡¡/as in breach, therefore, the discretionary amounts i^/ere

lower than ordinarily would be.

MR. KAPLAN: Actually, it's the other way

around. The discretionary amounts r^Iere always lower' íf

we go back to slide 9, and we u¡ere discriminated against

going back to the beginning of Mr. Hetrick's tenure as

regional manager, and because of that Hyundai sets an

amount of sales you're supposed to make in your regíon.

They say r^re know therers all these manufacturers here,

therets this kind of competition, you need to sel-l X

number of cars to be 100 percent sales efficient.

It's not a measurement of how many cars you

sell out of the ones you have on your l-ot because he sold

all those, it's a measure of how many cars you sell out of

what we think you ought to sell. And one way they can

test that is give us the cars, don't give me 200 cars and

say you didn't sell 811 cars and

They say, wel-l, you didn't earn

You say, wel-l- , if yourre giving

we think you

them in the

other peopJ-e

should have.

computer.

the
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discretionary

starving me.

And

allocation, amonq other things, you're

closest deal-ers

the testimony is afso undisputed that the

to you are the ones who can hurt you the

most in terms of competition. If aII those extra cars had

gone out to El Paso and the Red McCombs dealerships were

getting hurt as badJ-y or I^/ere getting as little

discretionary all-ocation as my clients, we'd have a

different situation. And the record is totally undisputed

on that, al1 the way up to Mr. Zuchowski, who is the

president of Hyundai Motor America and he testified to

that, that the nearby dealers, it will hurt you more.

Among other things, if people go on the

internet and they want to look -- you know, people browse

on the internet now, they don't just go to dealers,

they'll see who's got the biggest stock on the l-ot and if

one guy has 98 cars on the lot and the other has 700'

they'1I go where there are more choices. That ís

undisputed in the record by everybody who testified about

ir.
MR. INGRAM: Mr. Kaplan, let me ask you a

followup question. So how do you respond Lo the point

that during the recession that Vüor1d Car refused the

allocation to reduce their inventory while McCombs did

not ?
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MR. KAPLAN: Tüto points. Number one, the

evidence is undisputed that McCombs turned down more cars

during every period than did my client, but even more'

McCombs reduced its inventory and its exposure by walking

a\^iay from a dealership. Our cI j-ent wanted another

dealership; McCombs surrendered a dealership. You want to

get your inventory down? Just make it easy on yourself.

I believe the other McCombs dealership was further to the

west; they walked away from that dealership. Now, I can

only speculate as to the motives for Mr. Hetrick

discriminating in favor of McCombs over World Car. lüe

think they were trying to lure McCombs back, make sure

that they kept their J-oyalty, they didn't wafk away from

any more deal-erships. That's not in the record, but the

truth is, they reduced their inventory in a real easy way,

they just gave up a dealership.

Now, which do you think hurts Hyundai more:

losing an entire deafership l-ocation t or somebody refusing

some inventory of cars at a time when Toyota this is

also totally in the record -- Toyota built a new store in

V[orld Car's primary region or area of responsibility. And

Vforld Card begged for assistance to deal with that and got

none. So the truth is you do have two equivalent

franchises: one reduced inventory by walking away and

showed l-ess loyalty to Hyundai by walking ahray from a
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dealership; one, to survive during 2008 and '09 reduced

its inventory some.

But that doesn't explain -- that might explai-n

some computer al-location issues, algorithms in the earJ-y

time, but it doesn't explain al-l- of the manual

discrimination, the defiberate and unreasonable

dj-scrimination just in the manual al-locations. They

punished this deal-er. They walked in in 201-0 and said we

want you to agree that we can help sell- your dealerships,

and they carried out a program designed to make that

happen -- hasntt happened yet.

But we really fear what will happen if the

board uphoJ-ds this decision, which is wrong on the law,

even if you accept the facts that are not mixed questions

of law and fact, the facts are indisputable. And thatrs

why we've sent the board a proposed order which we filed,

I think, in May of this yeaï, which we believe is correct

and reaches the correct result. This is a dealer whose

survival, like any dealer, depends on the beneficence of a

regional manager or at least its profitably -- and they

have hung on despite the three-year period.

MR. PALACIOS: Another question, Mr. KapIan.

You stated that the disparity in the allocation ceased in

2OI3 when your cl-ient asserted his rights. So that's when

he fj-Ied a complaint?

ON THE RECORD REPORTING
(572) 450-0s42

Contested Cases Briefing Notebook                               Volume 2 441



1

2

3

Â.f

5

6

1

I

9

10

11

72

13

I4

15

I6

I1

18

19

20

2I

22

23

24

25

43

MR. KAPLAN: Right. Well-, actually, there's

some litì-gation and this formal complaint, but that

happened, the first action that was taken was in September

201-3. And it realIy happened chronologically, Mr.

Hetrick's l-etter declaring a material breach is daLed, I

think, July 10 that's on slide 7 -- JuIy 10, if I'm

reading it right, of 2013. That's plaintj-ff's exhibit 67.

And then proving that those reasons that they claim as

reasons for the discrimination were noL reaIIy reasons,

theytre just alibis after the fact, they found a way to

make al-location available.

Now, the record beyond then is really outside

the record, what's happened since, but as soon as he

showed that he had some backbone and took action, the tune

changed. AlI the excuses they made stj-l-l- existed, they

apparently those excuses didn't causedidn't go away, but

them to discriminate

MS. HARDY

once he asserted his rights.

So did

MR. KAPLAN: VÍhich

the facility get renovated?

one? The north store had

been renovated, the south store,

being built across the street, it

the Kia facility.

But I want

dilapidated store

do not care to have

I believe, a nebt store is

will- be separate from

to emphasize out of that supposedly

and I understand that manufacturers

duafs, although they're prohibited
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from terminating people because of that, but to me one of

the best facts is that Mr. Hetrick himself recognized that

Kia is outselling Hyundai in the same facility six to one.

Now, unl-ess Mr. Zabihian had ít in for Hyundai and wanted

to lose money on one side, he did not walk across the

showroom and become a crappy Hyundai dealer while he was a

fabulous Kia deal-er. That's not the case.

Hers trying to sell cars, he sells what he has,

and as his letter showed, the fetter he sent after two

years of this when he sent that complaint letter in

February of 2012, he saj-d -- I'm on slide 11 compared

to the paltry 98 Hyundais I have j-n stock at two stores,

he listed the other vehicles, I have 700 Kias in stock.

So why would it be surprising that Kia is outselling

Hyundai six to one? You self what you get, You can't sell-

what they wonrt give you, and that's the essence of this.

He had a wonderful relationship with the prior

regional manager. Things changed, and for that three-year

period, and we implore the board not to let this conduct

just kind of go by because maybe it's not so bad now. We

don't know whatls going to happen in the future, but this

will be used as precedent with respect to World Car and as

precedent with respect to how deafers are treated. If the

legislature wants to change the law, thatts fine but the

ALJ got the law wrong on aff three fronts.

ON THE RECORD REPOR?TJVG
(s12) 450-0342

Contested Cases Briefing Notebook                               Volume 2 443



1

2

3

q

5

6

7

I

9

10

11

72

13

I4

15

1,6

I1

18

19

20

21

22

23

24

25

45

didn't understand is

that

Any other questions?

MR. WALKER: Mr. Kaplan, one of the things I

allocation of cars.

to me?Can you explain

MR.

this computer

a littl-e bit

KAPLAN: And I donrt want to pretend to be

the expert on this, frm a social studies major, but in my

years and I know that there are at least two dealers on

the board and somebody from a manufacturer the phrase

Irve always have heard is turn and earn from the days in

which is represented Chrysler and Ford, turn and earn, You

sel-l- cars and you earn more all-ocation in the fuLure.

There's a slightly different terminology at Hyundai, I

think it's called bal-anced days supply. In other words,

the speed with which you sel} cars helps dictate which

cars are going to be on the ship and coming to you' but

it's essential-Iy turn and earn, sell them, you get more.

And one uray you sell them, particularly in the

time of tight supply on the hot cars, you get the manual

allocation and you sell that. When therets that big of a

disparity with your nearest competitor, frankly, to use

the vernacular, vou're hosed. You canrt get out of that

problem because normally regional managers use manual

discretionary allocations to help dealers t.hat they think

need a boost. This is, again, totally in the record, but

Mr. Hetrick elected not to do that here, in contrast to
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the normal practice.

And so if you'd gotten the manual

all-ocations alf we know is his track record, he sold

what he go. Now, there's an argument abouL how fast he

reported sales, it's not rea11y an alibl but it's sort of

an alibi, and that's what's called RDRs, and I think itrs

46

Hetrick

quickly

fair to answer your question in part on this. Mr

wanted all the deal-ers to report their sales more

so the region would have more cars allocated to it. But

Mr. Zabihian and V{orld Car don't report as sales cars for

which the financing

dealers do, but he's

that, because if the

have a sa.l-e.

in place. Maybe other

foll-ower, he would not do

fal-l-s through, you don't

is not yet

the rules

financing

But ín their system -- and this, too, is

undisputed in the record -- in their system once you

report a sale you've got it in that 30-day period. If you

back it out somewhat Iater, therers no real enforcement

mechanism on that, and you've gotten the extra all-ocation

or you've gotten it earl-j-er to sell more' on a sale that

didntt happen. And Mr. Zabihian knew, as all dealers

know, sometimes the financj-ng doesn't go through' so he'd

wait a few days and make sure it went through. He never

reported sales for which the financing l^/as not in p1ace,

which he believes, and f think the record shows, is
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Hyundai's actual policy and procedure, but the evidence is

also that they never did anything to enforce that. There

\^ras some testimony we audited that and we didn't think it

happened very much.

MR. VüALKER: So I'm kind of foggy on this whole

deal on this because Irm not a car dealer, I guess. I

would assume, as a business person, that if I ran a car

dealership, whether itrs Chevrolet or Ford or Hyundai,

whatever it might be, that I would take and call the

manufacturer, put in an order, and it's my understanding

from dealing with truck dealers is that when they order

trucks they have so many days before they get there, the

dealer has to floor pÌan that and finance that inventory.

I don't know how it works at Hyundai; it sounds like itrs

different.

MR. KAPLAN:

MR. VIALKER:

KAPLAN:

WALKER:

are buying a car.

is buying the car.

then selling it.

\^rere talking about

VÍel-l-, yoü

The dealer

MR

MR

Right,

But you

and

allotments no\^/. An all-otment says you can't buy the car,

this is how much you get.

MR. KAPLAN: That's right. You're buying the

cars they J-et you buy. Hyundai, in this time frame if

we go back to slide 12 Irm sorry, sl-ide 9 -- thatrs

when they couldn't make them fast enough, and you had
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dealers all over, not just V'Iorld Car, but dealers al-l over

wanted more Hyundais because the Japanese cars, which

traditionaÌJ-y have sol-d very well in the U.S., were not

available because of the tsunami, and these were hot cars.

And one of the things that was happening is theyrd say we

only have so many cars to sell-, and as a result, they

would decide who was going to get. these cars, and they

made the decision to give them somewhere el-se.

One other thing that's in the record --

MR. V{ALKER: So your argument today is that you

couldn't get enough cars loecause they were being impartial

to your deafership and giving them to somebody else.

MR. KAPLAN: Yes. They ¡¡iere being unreasonably

discriminatory and showing partiality to another dealer.

MR. VIALKER: And how does the franchise

agreement address that?

MR. KAPLAN: WeIl-, the truth is the dealer

agreement is a more standard agreement which is subject to

the laws of 49 states. I rm not sure, I think one state

may not have regulation. But the dealer agreement

basically says tóIe can do what we wanLr we get to exercise

our discretion in selling you cars. Thatrs subject,

though, to our laws, our legislative scheme that says you

cannot unreasonably discriminate between or among

franchisees in the sal-e of a motor vehicle.
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MR. VüALKER: SO

franchise laws of the State

we're real-Iy getting to,

respect to allocating of

address in the law that

is the law with

inventories? Is there any

says in a franchise agreement how

or canrt YU L.

Lingo, Motor Vehicle

T

Ms. Lingo,

of Texas,

think, what

49

you tel1 me on these

because that's where

much they have

MS.

Divísion.

So

Michelle

to get

LINGO:

the specifics of

need for the

that is not addressed in

hearing before the ALJ at

examined the veracity, and

the law, thus,

SOAH, who heard

the

the testimony,

made a decision.

MR. VVALKER: So that's the meat of this case is

whether or not there is a law, whether the l-aw has been

broken or víolated because they didn't get as many cars as

they should have gotten and there was partiality to a

different dealer. fs there or is there not a violation of

the l-aw there?

MS. LINGO: The ALJ, taking the facts from both

parties, applying the law thatrs in place, made a

recommendation that there had not been a violation.

MR

therets not a

You're saying

differently.

VÍALKER: So therers not a violation because
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MR. KAPLAN: What I would say is therers a

statute that hasn't been construed that sets the rufe. It

is undisputed, and the ALJ agrees, everybody agrees' that

they did discriminate, no question about that, the

question is whether the discrimination was reasonable.

That's a question of law. And what we have said is that

the board, among other things, should simply set a

standard that you cannot set sales standards that are in

CXCCSS

given

be in

of what a dealer is given

him the cars and he didn't

a

to sell-. If they had

different position, but thatrs

The dealer agreement cannot

the Texas law, it hasn't been

them, maybe they'd

not what happened.

override Texas law;

construed

sel l-

this is

officially, but

discrimination.

our point is

Every alibi

we al-l- know there was

that those

meaningful

dealer was

reasonable

to you. If

you cannot

franchi sees

offered, even if you accepted

are all- true facts,

difference between

show that there was no

two sets of dea.l-ers and one

discriminated against. So those cannot be

bases for the discrimination.

MR. VüALKER: Okay. So Michelle, letts go back

the law under the Occupations Code says that

discriminate unreasonably amongst

that is the law f assume to be correct.

MS. LINGO: Yes, sir, that is correct.

MR. WALKER: However, the administrative l-aw
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judge found that there was no discrimination but Red

McCombs got three times as

me why and how we interpret

discrimination between the

many cars as the others. Tel-l

that there is or is not a

that

MS. LfNGO: In

dealers.

this administrative process that

we have, the l-aw is written as is. There are, as you

know, instances where ü,e might have rules in place to

implement law, but in this case, this is the law. The

complainant is World Car, and Mr. Kaplan made arguments on

behalf of World Car as to why he believes that there was

discrimination, or unreasonable discrimination between or

among the f ranchj-sees.

MR. WALKER: I get

MS. LINGO: He made

all- t.hat so f ar.

MR. VIALKER: So teII me

argument.

how we found that there

was not a discrimination.

MS. LINGO: Because the ALJ, who is the trier

of fact, looked at the information, the exhibits, the

legal arguments and the veracity of the witnesses, and

made that reconmendation. That's their responsibifity.

MR. VÍALKER: But 
'¡i 
e' re here today to f ind out

whether or not the l-aw has been followed, whether or not

to overturn this case, send it back to SOAH to reevaluate

it, or rufe in their favor.

David, I don't care, pipe in any time you want
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to.

MR. DUNCAN: I just wanted to clarifY,

especially since we have some neÌ^Ier members here, what Ms.

Lingo is struggling with is the staff does not participate

in these hearings, we don't go and watch the witnesses

testify, we dontt cross-examine, we don't offer evidence,

and so we hesitate to say absolutely that the iudge is

right or that the judge is wrong. The judge heard what

the judge heard and made a decision. V{e limit ourselves,

we read 2001.058 and advise the board if you're going to

change this, there are very limited reasons you can change

this. Thatts the directive of the legislature.

MR. VVALKER: A misapplication of the l-aw is a

way to overrul-e this.

MR.

MR.

and my question

that question.

MR.

DUNCAN: Correct, however --

WALKER: Herers an application of the law,

is did we interpret ì-t wrong. I'm asking

DUNCAN: We haven't interpret.ed it. The

the board is charged with doingstaff doesn't

that, hourever,

law and fact.

do that, and

keep in mind

The ludge looked at

doesnrt meet that standard. So

at is can you revisit, can you

absofutely wrong in the way the

this is a mixed question of

the facts and said it

that's what you're looking

say that the ¡udge was

judge interpreted the
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facts and applied the law to those facts.

MR. KAPLAN: I can respond to that, Mr. V{alker.

MR. WALKER: Go ahead, Mr. Kaplan, I'll- Iisten.

MR. KAPLAN : ülel-l, we ' re not arguing

credibility of any witnesses. As I said, I'm only going

to tal-k about undisputed facts. I¡le disagree with a 1ot. of

the findings of the ALJ but we've put al-l that aside for

this appeal and stuck strictly to the legal question, and

you have put your finger on it. There's no question they

were treated differently, the question is were they

discriminated unreasonably, as the law prohibits. And we

have pointed out that every alibi which is offered is

vapor. It's not a credibility question, it's just vapor.

The record establishes what did and didn't happen.

The ALJ may not have made any findings on that

or may have ignored it in making these mistakes of law,

but everything I've told you I think is an undisputed

fact. It's not just that Mr. Zabihian said so, it's

things not contested. The numbers are not contested, the

fact that there hrere these shortages is not contested, the

letter that Hetrj-ck sent that said I want you to l-et me

help you sell- your dealerships not contested, the fact

that he didntt do the service loaners, he doesn't do that

no\^r, he didn't do it then, he doesn't do it now. AtI

these things are not contested. The amount of assistance

ON THE RECORD REPORTING
(572) 450-0342

Contested Cases Briefing Notebook                               Volume 2 452



1

2

3

4

5

6

'7

8

9

10

11

1"2

13

T4

15

I6

t1

1B

L9

20

21,

22

23

24

25

is to say none, nothing

MR. VüALKER:
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he 9ot, extra allocation for redoing the north store, that

second. Let's go back

sell- your store. And

but what does selling

MR. KAPLAN:

is contested.

Let me stop you there

to Mr. Hetrick trying

That means when you have a

dealership you've got good will and you have assets, and

what he's really saying is I want to get rid of you as a

dealerr so l-et me -- he may have had a buyer lined up.

Maybe, and we don't know, maybe the McCombs franchise

said, you know, we're now will-ing to get back in the

market if Hyundai treats us right¡ wê donrt know. But he

didntt want World Car as a dea.l-er.

Now, there are other things

MR. VùALKER: He being Hetrick.

MR. KAPLAN: Mr. Hetrj-ck, the regional manager.

MR. VIALKER: Hetrick works for Hyundai.

MR. KAPLAN: Yes. He is let's just say that

he essentially is the mosL important person to a dealer in

a region. Your district sales people or zone sales

people, depending on the manufacturer, they're important,

they have a l-ot more contact, but the regional manager is

critical. The regional manager's recommendation for

assistance is critical-. The regional manager handfes aII
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that di-scretionary allocation, and maybe the CEO of

Hyundai woul-dn't have done it this wâY, but this is the

person that makes the Hyundai decisions that we suffered

from.

And all InIe're asking here is the declaration

that these actions violated the statute. And the real

question is whether or not people are alfowed to set a

sales standard and judge you by that sales standard when

you don't get the cars that that sales standard demands

that you se1l, and whether that discrimination was

reasonable or unreasonable.

As Mr. Duncan saYS, those are mixed questions

of law and fact. There t"-tty aren't any disputed facts

that \,rre've brought to you, we're only appealing the

decisions of the ALJ based on the undisputed facts which

we think are legally wrong. And frankly, yourre setting a

precedent here. No matter what people think, this is the

first time the statutes I think thatts slide 3 -- have

come up really for review. üIe haven't talked as much

about

that,

faith

was,

good faith and fair dealing, but however you define

that kind of unreasonable dj-scrimination is not good

and fair deal-ing. And we know what their motive

but this is just what's happened.

I really appreciate al-l- this time. Are there

questions ?
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MR. PALACIOS: I have one last question, Mr.

Kaplan. From your submission and testimony, you said the

disparity in allocations ceased Ln 2013, so I assume from

that point forward now the disparity is up to date, is it

evened out?

MR. KAPLAN: Irm very hesitant to talk outside

the record, but manual allocation and discretionary

allocation ceased to become very important after the

tsunami because you can more or less get cars that you

want.

MR. PALACIOS: Okay.

MR. KAPLAN: But please don't val-idate this

kind of practice because then In/erre setting a precedent,

not just for this dealer but all deal-ers and manufacturers

in the state and we'd be reatly upending the legislature's

mandate.

MR. PALACIOS: My questíon: What remedy is it

that you are seeking?

MR. KAPLAN: Here it's to declare these things

to have viol-ated the statutes. Now, what's going to

happen in the interim, Vrlorld Car still wants to be a

Hyundal dealer, they havenrt walked away, they have

acceded to the request that they try to sell their

dealerships. So what remedies they may seek in state

court, whether the parties talk later is something
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completely out.side the record and I donrt want to

speculate about this. As a trial J-awyer and somebody who

has been in many adverse proceedings, rulings from boards

or judges or courts often have the effect of concentrating

people's minds and forcing them to a resolution.

MR. INGRAM: I have a couple of questions. Irm

sorry to keep going on

MR. KAPLAN:

opportunity to hear this

MR. INGRAM:

Equus line. The McCombs

this.

Look, u/e appreciate the

with the board.

So I heard your explanation on the

store that are your competitors,

are they Hyundai only stores?

MR. KAPLAN: No. They are owned by the McCombs

organi- zation .

MR. INGRAM: Right. But are they single point

store s ?

MR. KAPLAN: I believe they're nout both single

point stores. Yes.

MR. INGRAM: Now, being that they weren't at

some point.

MR. KAPLAN: I think they were throughout that

time frame , 201,0 to 2013. One of them became exclusj-ve

during that time frame, it wasn't earlier. And nout --

MR. INGRAM: So wait a minute, J-et me stop

there. So one of them during this time frame became an
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exclusive Hyundai store. !üoul-d that not perhaps justify

the difference in all-ocation?

MR. KAPLAN : No . V{hy would it ? You can ' t

require somebody to be exclusive, and there's no

justification -- if people are selling cars, they're

selling cars, and there's no justification for that

particularly when it's in the record, once again, that

V[orld Car requested an opportunity to move its south

store, the one that was dual, to another location on a

huge amount of acreage right on Loop 4I0 and was declined

that opportunity. Hyundai decided, exercised its

discretion to say no, you can't do that. And in facL,

noh/ -- and by the way, Red McCombs got assistance when it

did that extra allocation, whereas, with the north store

which was aÌways exclusive, when it was upgraded, they got

no assistance from Hyundaj-. So that's just more

discriminatory treatment that we havenrt really talked

about. If they want to give help to somebody who agrees

to be exclusive --

MR. INGRAM: We11, I mean, discriminatory is

okay. Right?

MR. KAPLAN: If it's not unreasonable.

MR. INGRAM: So it just depends on your

terminology of unreasonable.

MR. KAPLAN: VÍell-, that ' s up to the board. We
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have an exclusive store

renovated, World Car got

assistance.

MR. ]NGRAM:

MR. KAPLAN:

' 13 , I bel-ieve .

on the north side. When it was

no extra allocation or

And that remodeling was when?

That remodeling h/as in 2072 or

it was always

and he record

59

in the

a9a1n r_s

ir

end of this.

works. And with the south store

MR. INGRAM: So relatively recently towards the

MR. KAPLAN: Right, but

full of this there was an effort made to make

excl-usive and move to a nel^t property and Hyundai

MR. INGRAM: lVhen was that, what's the date on

that ?

MR. KAPLAN= 2010 -- Hyundai declined -- welJ-,

and the orqanization decl-inedthat was through Mr. Hetrick

that. Now Worl-d Car has

believe it's a different

exclusive store basically

store.

found a different site I

site and is building an

across the street from the Kia

MR. INGRAM: And then the last question I have,

we didn't talk much about the service loaners, and so

explain to me the service loaners concept and why V{orld

Car did not choose to do that. Tel-I me about the basis of

that being discriminatory.
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saying is

the fact.

60

they used that

If you look atas one of their

the sl-ide of the

MR. KAPLAN : V[hat I rm

differential treatment which is on page

12 Itm sorry -- sl-ide 9, he still doesn't do the

service loaner program because he personally doesnlt

bel-ieve itts a good thing for consumers . You put in a car

in servj-ce loaner, and it's a little deceptive on sales.

There are manufactuiers that have gotten in trouble for

reporting things as sales that maybe arenrt sales I

think there's an investigation of Chrysler right now. If

you put a car in service foaner status' it counts as a

sale and you theoretically are qoosing your sales numbers

to that the region can argue for more cars.

' MR. INGRAM: But obviously Hyundai wanted you

to increase the

MR. KAPLAN: They wanted him to be in that

program. He believes, and I think objective people

outside this room might agree, it's a little bit unfair

and there's no effort by Hyundai to make dealers tell a

customer: Now, you bought this car, we have a -- whatever

it is, say it's a three-year warrantyr sav it's a seven-

year warranty -- you've got a seven-year ütarranty but you

should know the warranty started running on this X months

ago.

MR. INGRAM: Let me stop you there because
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MR. KAPLAN: They did want it, but the reason

\^Ie know thatts not a real excuse is bef ore this

discrimination began he wasn't in the service loaner

program, afterwards he wasn't in the service loaner

program, he's stil1 not I the service loaner program. So

you can come up with any alibi you want, he was mean to

rrre r he was rude at the meeting, I donrt think Mr.

Zabihian's personality has changed much, nej-ther has his

business practices, he's a rules follower. He honestly

believes, and the testimony is cfear about this, thatrs

not something you shoul-d do to customers. Thatrs just how

he is.

thatrs a.l-most like a separate

61,

issue, so the issue here

and Ïlrlorl-d Car made a decision

it.

the service loaner program

go on. If it were rea11y an

discrimination might have

l-eaf that they came up with

realJ-y is

that they

not only

because

and the

Hyundai wants this

didnrt want to do

Now,

is not

discriminating against him on that basis

reasonable but that's not a true excuse

he kept not being in

discrimination didn't

excuse or a reason, then that

continued. That's just a fig

after the fact. The record afso shows that Mr. Hetrick

agreed at a regional deal-ers meeting that this service

loaner issue has a way of goosing sal-es' I¡Ias a problem.

But you could argue these are credibility
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issues, and we

ure know i-s what

haven't really tal-ked about them much. All

the facts show: he never did the service

loaner program and they didn't discriminate against him

before and not after, but during this time frame when it

really mattered, they did. So every alibi is a fiq leaf.

MR. INGRAM: Thank you very much.

MR. VüALKER: Mr. Kaplan, I have two questions.

MR. KAPLAN: Yes, sir.

MR. WALKER: Number one, for the record, you

have referred to your right there, f guess, to somebody at

the table here that is giving you some information. VÍould

you please tel-l- me for the record who this is.

MR. KAPLAN: Hers one of my partners, Jarod

Stewart, S-T-E-W-A-R-T. He was at the hearing, did most

of the briefing work, and f woul-d have to say I rely

heavily on him.

MR. VüALKER: And thatrs fine. I ¡ust wanted

the record to reffect.

MR. KAPLAN: Thank you.

MR. ÏüALKER: And is the deal-er here?

MR. KAPLAN: Mr. Nader Zabihian is present in

the room.

MR. WALKER:

MR. KAPLAN:

probably been nodding vigorously

So the dealer is present.

He's been the person who's
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MR. WALKER: I haven't seen him.

MR. KAPLAN: I'11 tell- him not to shake his

head vigorously when Mr. Young

MR. VIALKER: Thank

because he

turn.

just wanted to know

interest.

has his

you. I

had anthat he was present

And the other thing is that what kind of relief

are you looking for in your original petition?

MR. KAPLAN: The relief is i-n the order '¡re've

submitted, it's just a declaration by the board. The

board doesn't award money damagesi it could enjoin

something but we haventt sought injunctive relief. We

might come back some day if the practice reasserts itself.

But what the remedy is for this here j-s just declarations

that are in the order we've submitted to the board. lVe

haventt argued to the ALJ that this has some monetary

somewhere else, butvalue. It may have a monetary value

as I sayf I cantt really speculate

after the board issues its ruling

completed.

on what might happen

and this process is

MR. VüALKER: I guess my question goes back,

again what is your relief, but what is I know why we

are here today because we want to either find that there

was an error in the finding or a misinterpretation,

whatever, but what was the original intent of how we got

here today. Is it just strictly this allotment?

ON THE RECORD REPORTTA/G
(s72) 450-0s42

Contested Cases Briefing Notebook                               Volume 2 462



2

3

4

5

1

6

7

I

9

10

11

I2

13

14

15

16

1'7

1B

19

20

21,

22

23

24

25

64

MR. KAPLAN: I hate to sLart speculating about

personalities and al-l, but I think the intent is this is a

deafer who's been a loyal dealer, he's a successful-

dealer, he's a successful dealer for Kia right next door.

Suddenly his life changed with somebody saying we want to

run you off, and he doesnrt want to be run off. I'm

sorry, hefs stubborn man, hers a rules follower, he will

not be run off by this kind of behavior, and j-t violates

the law. I dontt know if it's an isolated incident or not

among other Hyundai dealers, I'm onJ-y representing him and

what he knows happened to hi-m and what we have shown

indisputably from the record happened, those are the

events. Getting into people's hearts and minds is a

l-ittl-e harder. I can tal-k about his because he's talked

to me.

But he wants to be a dealer, continue as a

dealer, but he wants these practices that hrere engaged

declared to have violated these statutes, and thatrs what

in the order ,úIe presented. Itrs very important to him and

not just as a matter of principle, I think there's a

legitimate concern that these rulings could be used by

Hyundai at some later date. Vrle need to put an end to

this, and that's what the board is here for.

MR. VVALKER: Thank you.

MR. PALACfOS: Any other questions for Mr.
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Kaplan before u/e move on?

(No response.

MR. KAPLAN:

MR. PALACIOS:

Next we have,

Mr. Kevin Young

)

Thank you very much.

Thank you, Mr. Kaplan.

on behal-f of Hyundai Motor

i'üouldCompany,

MR.

Board members,

to all of this

YOUNG: Thank you,

and Ms. Brewster. Thank you for listening

today

I am Kevin Young. I am representing Hyundai

Motor America, and I'm proud that with me her today is

Rosemary McDonafd. She's a senior counsel with Hyundai

Motor America in Fountain Va11ey, CaJ-ifornia, she's here

today. Also with me is an associate from my law firm,

Mark Vüo.l-fe. So the three of us are here today to address

these matters.

Let me say right from the beginning, because

tistening to your questions, Itm sure you'1I have some for

me and lll-l be happy to address them, but let me just be

realJ-y cfear, there is no violation of the Occupations

Code, none. There has never been, and the ALJ accordingly

found that, and she made the recommendation that she made,

knowing these statutes and appJ-ying these statutes.

These arguments that you've just heard from Mr.

Kaplan, I have been l-istening to them for three years '
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There's nothing new, it's the same retread argument. This

case involved Hyundai Motor America producing thousands of

documents, el-ectroni-c information about every Hyundai

vehicfe sold in America over a certain number of years,

information regarding dealer contacts Inrith al-1 deafers i-n

the South Central Region which covers eight states,

thousands and thousands of documents. Hyundai put up

personnel for deposition after depositlon after

deposition, the same things u/ere trotted out over and over

and over, itts nothing neI^I .

These lawyers have a perspective on how they

think things went down. They attempted to present

evidence and they l^Iere given every opportunity to present

evidence in support of those theories. The ALJ' who was

very thorough -- and I don't think anybody woul-d disagree

with that she was a hardworking extremel-y thorough

judge, she listened to everything, she reviewed all the

documents, she listened to al-l- the depositions, and then

she made her reasoned decision.

Her decision can be reviewed by this board and

can be modified vacated under very limited

over those in detail-circumstances,

or

and f want just

bel_s and

to go

I know you know but to

to start, the legislature

so everyone

clear about

clear,

Butir.

just

has set up

this.a pretty thorough system to handl-e complaints like
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The complaint gets filed with the DMV, the DMV then refers

it over to the State Office of Administrative Hearings,

and then the State Office assigns an ALJ or more than one

ALJ, as it was in this case, to resolve discovery

disputes, to make preliminary rulings on what you can get

into and what you cannot get into, and that process went

on for two years, and just as the statute prescribes that

it shoul-d happen.

And then the case uras presented to the ALJ over

a week's time, witnesses gave their testimony, and then

after several months, after consj-dering further briefing

by the parties, after ü/e presented all- of our evidence,

after that week was done, then the parties did briefs and

then the parties responded to each other's briefs. And

the ALJ had al-l of this at her disposal. So when she

comes to this board with a recommended decision, it is a

reasoned decision based on a lot, it's not a whimsical

thing.

And so even though Mr. Kaplan -- and he's a

great lawyer and ftve come to really respect him over this

process, I kind of like him, actually -- hers pretty

crafty with his words, and although he says this is a

misappJ-ication of law, what he's really doing is saying I

want you to see the facts differently than what Judge

Harvel- sa\^/. Because al-l- the facts that he says r^Iere
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undisputed, it's not

of them. Most of the

6B

There was a dispute about most

he just tol-d you uiere

disputed, and it's

you've had and I know

true.

things

undisputed, most

all- in the ALJrs

most of you have probabJ-y looked at it, but it's al-l-

there.

So what I would just say briefly is that if you

pu1l up plaintiffrs exhibit 15 and go to the second pa9e,

if you would, I know it's difficult to read, I didnrt make

copies, but this is a document that was created June 24,

201,0r you can see it right there near the top, June 24,

201,0. That's right after Mr. Hetrick took over his job in

this region as the Hyundai regional- general manager. This

j-s his first visit to Inlorld Car, this is his first meeting

with Mr. Zabihian.

And what you can see, again, this comes from

the record, this is plaintiff's or Vùorfd Car's exhibit

number 15. One of the very first things that Mr. Zabihian

tells Mr. Hetrick: Hi, nice to meet Yotl, h"y, by the way,

if you think you're going to put a Hyundai dealership in

here, I'l-1 sue you. This was like one of the very first

things. So when Mr. Kaplan tells you hers a hardworking

guy, really wants to cooperate, really wants to be a

Hyundai 9uy, well-, that's how the relationship started:

If you try to do this, I'Il sue you. And Mr. Hetrick
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explained: Irm not looking to do that at all; in fact,

inre're now getting into pretty high demand for Hyundai

vehiclesr wêrre not going to be opening dealerships here

or elsewhere.

If you read on down, you can see that Mr.

Zabihian said, I want more money in co-op. And that is

addressed in here. And then in this same meeting, Mr.

Zabihian said, I want the Equus, I want to sell Equus

cars, I want that dealership. And Mr. Hetrick explained:

V[ell, okay, but that requires an investment in your

facility and that requires that you purchase our

architectural package and design package, and thatts going

to require some up-front investment from you if you want

to do that. And Mr. Zabihian tells him: You need to

change your requirements for that.

That I s how this relationship started, and so I

just want to be clear that we need to put it in context,

and the ALJ had al-l of this in context, she heard all of

this.

What this is real-ly a story about, it even

starts before 20l-0, it starts at the end of 2008 and in

2009, this is the evidence that i^ras presented at the

hearing that the ALJ heard. fn 2008, the United States

was undergoing a recession, and for legitimate business

reasons, Mr. Zabihian said, You know, I don't think I want
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as many of your Hyundai cars, I think I'l-l take less of

right to do that, he's notyour Hyundai cars.

penalized for that.

it's going to l-ead

Thatls his

But when you take less cars, then

to lower sales.

And then when 20]-0 rolls

ignition problem begins and Hyundais

more popular, in the fall of 2010 Mr

around and the Toyota

are all of a sudden

Zabihian

want back in now. And Hyundaj- explains to him:

said, I

SelI what

you've 9ot, the formula is a replenishment formula, if you

sell cars then you'11 be replenished and they'11 continue

to come, but f canrt just give you a bunch of cars, Irve

got dealers everywhere, not just in San Antonio but frve

got dealers everywhere and they're al-l calling me, I want

cars, I want cars, I want cars. And so I'm sorry, but you

asked to pu1l back, and so I ' ll- give you some cars but I

have other deal-ers, including Red McCombs, who in 2010

said I I 11 take one of my stores and make it an exclusive

Hyundai store, and in 201.0 said I'm going to commit to

remodel one of my stores, and in 20II said Irm going to

purchase this Equus package and I want to sel-l the Equus

cars. Alf of those things happened. And so yes, Red

McCombs \^/as selli-ng more cars, and yes, Red McCombs got

more discretionary allocations.

So thatts the context. Yes, there was a

difference in treatment and if you want to call that
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discrimination, the statute says it only has to be

unreasonable discrimination, unreasonabl-e discrimination

is prohibited. You know, someone might say that youlve

got discriminating taste. IrÙel-I, thatrs not a bad thing,

that just means you are able to make choices, and in facL,

that t s a compliment. And so the idea that someone makes

different decisions between one dealer and the next,

thatrs not prohibited. The idea that Hyundai wants to

protect the rest of its dealers who are performing and

doing welf and say please continue, and then tell Mr.

Zabihian: I'l-1 give you some vehicles but I canrt do

everything you want because these people have been

performing for a long time and they want more cars too and

they're selÌing more cars, by the way. Thatrs the

context.

lrlhen Mr. Kaplan f lashes up the letter f rom 2OI3

that he showed you in his power point, and it's slide

number 7 and 8, when he flashes that up' he then

highlights and he tells you that Hyundai said because you

dontt meet the sal-es efficiency, yourre in breach of your

contract. V[eIl , if you read the ]-etter, and if you're

like me, you've got to take off your glasses' but you can

read it, that's part of it, but part of it is, h"y, you're

just selling less vehicfes. You sold this many ín 2010

and you're selling this many in 20II and you're selJ-ing
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less than that now. That doesn't have anything to do with

a sales efficiency standard, it. has to do with you're just

not selling any more, why is that.

And so it's not just a sales efficiency

standard, and in fact, that same argument h¡as presented at

the hearing, and Judge Harvel made a specific finding of

fact that it was not a requirement by Hyundai Motor

America that you be 100 percent sales efficient, just not

a requj-rement. And I know some of you know this because

you're in the business, but it's a qeneric standard that's

applied to all dealers around the country, it uses conìmon

data and market data and it treats everyone the same, and

so the number you get, You may not like it but the same

rul-es are being applied to you that are being applied to

people everywhere el-se.

And if you look closely in that same l-etter

that we just referred to that Mr. Kaplan gave you on

sl-j-des 7 and 8, the letter is t.elling Mr. Zabihian that

your store on the souLh side, we have 824 dealers in

America and your store on the south side ranks B21st'

ületl, okay, I think that's a fair criticism. Yourre one

of the lowest of the low. And thls is ín 20L3, by the

way.

lVhen Mr. KapIan f lashes up his bar graph to

rn 2013, and he sayssay, weII, look, they got more cars
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it's because we filed a lawsuit. V{ell, the evidence

that that's when theshows, and what he even admitted,

VüorId Car North store decided to renovate its faci-1ity.

its commitment to do that, it received

And this testimony about how Vüorld Car

And once it made

some more cars.

never got money or

did its renovation

what the testimony

co-op or

in 201-4,

in front

extra allocations because it

wel-l-, yoü know, thatr s not

of the ALJ was either. Itrs

in the record. In the record you had testimony and

documentation showing that while the litigation l^¡as going

ohr Hyundai was calling Mr. Zabihian to meet about these

very issues. That's what the evidence was. But Mr.

Zabihian didnrt come meet, and that's the understandable

too because the parties ürere clashing.

But this is not a one-handed sort of give you

the back of my hand treatment. This is a business and

Hyundai Motor America would love for üiorl-d Car to be a

more successful- dealership. Thatts why they have these

programs, like the service loaner program' which VÍor1d Car

has been encouraged to participate in. What the evidence

showed at the hearing was not that the service loaner idea

is a bad idea, the evidence showed that lVorld Car chooses

to use Nissanrs program, Nissan's. VüeIl, okay. So maybe

he's getting some better benefit from Nissan for doing

that. Well-, good, that's his business decision. But
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don't then come complain and say, well-¡ guYS that are

doing the Hyundai program, they shouldntt get these

things.

up here

set of facts

information,

the ALJ heard

ALJrs proposed

modifications

So I guess

all this to

that go

a lot of

all of

planning

heard you

any more

more cars

send you

for those

deal again that I

say earlier that.

cars, he doesntt

said that he

any cars, but

and I'm wrapping

really complex

a lot of

and f ¡ust

doesntt want

then he wants

all- this to say

say that this is a

into this. There is

exhibits, a lot of testimony' and

it. And she's a bright judge, and

order. There have been some sJ-ight

Avitia and

what she said was there is no violation, and she stated it

clearly for all these reasons.

So werre asking you to support and confirm the

that have been proposed by Mr

counsel-, Ms. Lingo, and there are three and they're all

kind of typographical in nature. VrTe also agree with those

edits that she is proposing, those are correct.

Yes, sir.

MR. VüALKER: Letts go back to the floor

asked over here,

you

take

and you say, wel-l-, sell what you have and we'11

some more cars. My question to you is: Vüho pays

cars? Arecars when he says send me some more

you responsible for those car payments and ffoor plan, or

ON THE RECORD REPORTTIVG
(s12) 450-0s42

Contested Cases Briefing Notebook                               Volume 2 473



1

2

3

4

5

6

1

I

9

10

11

I2

13

\4

15

16

71

18

19

20

27

22

23

24

25

is it at his expense?

MR. YOUNG: Those

once he takes the cars.

generically is there's

to all Hyundai dealers

other manufacturer has

75

become his responsibility

The way the system works,

a formul-a al-location and it applies

in the U.S. And I think every

something really similar.

case uras t.hat the woman whothe testimony

designed thls

basically took

Hyundai. But

certain cars,

so then at the

going to be an

MR.

slow and I ran

would want to

in this

In fact,

kind of

shesystem had come over

some Toyota tweaks

it's a replenishment

it goes in and it's

from Toyota

and made it

and

part of

system, so if you sell

kj-nd of automatic, and

next time there's a shipment and there's

allocation of vehicl-es

WALKER: So if Mr. Zabihian, if things are

your dealership or uras your franchisee, I

cut back my inventory al-so because I have to

pay for that. If things turn around, I would want more of

your cars and ask for them so that I coul-d take and

improve my profitability, but what I'm seeing is that

and you just said, I heard you saY, sell what you've got

and we'll sell you some more. So you kind of restricted

what you allowed him to get and you based that upon some

formulation that you have internally at Hyundai, I guess'

that says there's a conflict here, because you're

saying at one point in tj-me you're using some f ormula of
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sales, but then you just made a statement that you said

sel-l- what you have and werf I send you some more. So why

is there a conflict between what you speak on one side of

your mouth and out on the other side?

MR. YOUNG: I hope thatrs not the case.

MR. VüALKER: That ' s what I 'm hearing .

MR. YOUNG: Okay. Thank you. Let me try to

explain. Vúhen I make the statement sell what you've got

and you'11 get some more, what I'm talkj-ng about i-s this

automatic program, you se11 what you have and then the

program is going to get you some more. That takes care of

about 85 percent of all- al-locations or more' 85-90 percent

of all allocations, this automatic program. So j-f you

sell what you've 9ot, then you will be replenj-shed

according to the formufa, based on whatrs available, based

on the way other deal-ers in America are performing. So

it's al-I a formula.

There is

separate and apart

and that is at the

so thatrs where all these

whichwhy he was awarding who

MR. WALKER: So during this

presented, was there evidence and I

to our stuff here and ask if there was

this discretionary piece that is

from the all-ocation thatts formulaic,

discretion of the general manager, and

of other things came in about

cars.

hearing that was

guess I need to go

any evidence
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presented that said that the formula that was used at Red

McCombs stores was adhered to the same way it was

performed over here at Vflorld Car? Was there any findings

of those facts? Or did they discriminate against one

dealer over the other? I didn't read those factsr so I

donrt know.

MS. LINGO: Michelle Lingo, Motor Vehicle

Divj-sion staff attorney.

Yes, Board Member Wal-ker, those issues were

considered, developed, looked at, and recorded both in the

findings of fact and in the PFD discussion.

MR. VIALKER: That the formu]-a was fair and it

üras exactly used over here at Red McCombs the same way it

was used over at World Car?

MS. LINGO: To my recoll-ection --

MR. !üALKER: I want a yes or no ansi^Ier, either

it was or it wasn't. We need specifics.

MS. LINGO: The finding was that the use of the

all-ocation

u¡ere being

That isn't

was not discriminatory, that the allocations

used across the board the same

exactly the question that you

what the answer the ALJ addressed.

MR. INGRAM: Member V'Ialker, thatr s how I

remember reading

was found to be

it was that the allocation system itself

followed for al-I dealers equally, it was
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the 85 percent you refer

board for all dealers.

discretionary portion,

MR. PALACIOS:

the manual.

Exactly. The

to, is pretty

1B

allocation system,

standard across the

Do you have any other questions, Mr. Walker? I

want to folÌow up with a question Mr. Walker had, I guess,

regarding the allocation. And you made a statement pretty

much in my judgment that kind of summarizes this whole

case here, and that is you acknowledge that there was

discrimination, however, was it unreasonable. I guess I

have a question. You had mentioned that therets some

disputes with the facts that Mr. Kaplan presented earlier.

Do you dispute the al-focation on this chart that he

presented that shows 1r 635 discretionary units al-focated

to McCombs and 600 to his dealership?

MR. YOUNG: No, I don't dispute that number.

That's a number of allocations that were vehicles that

r^/ere allocated and accepted. So what that doesnrt take

into account is t.hat people may have turned down vehicles

for one reason or another.

MR. PALACIOS: Are you inferring that World Car

turned cars down?

MR. YOUNG: They definitely turned cars down.

MR. PALACIOS: During the three-year period, so

they could have had more than 600 but they del-iberately --
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so on one hand they're asking for more but then they

really didnrt want them. Is that what you're saying?

MR. YOUNG: That's absolutely the evidence and

thatrs exactly what f'm saying. But to be fair' every

dealer turns down some cars, even in this time period.

lVhen cars ¡¡rere really tight in this 201-0 through end of

201,2 time, the turn-downs l^¡ere really minimal, but the

evidence was that you could always find turn-downs from

just about every dealer, you know, they didn't like the

green model of something.

MR. PALACIOS: Okay. Irm just trying to

ascertain that they I^Ieren't aflocated 1r635 vehicl-es and

turned them down. I mean, they weren't all-ocated the same

level that McCombs was and they just chose to walk al^/ay.

MR. YOUNG: Vüe definitely agree wíth that,

thatrs true.

MR. PALACfOS: I guess another question, early

oÍrr ftm just kind of looklng at the pattern here, when the

new region manager came oflr I think you said it was late

June, from the submissions it shows that he then for the

six months after he was on board in 20L0, he allocated I34

discretionary units to Red McCombs and 20 units to Vûorld

Car, and I guess is that in dispute as well?

MR. YOUNG: Not disputing that.

MR. PALACIOS: Just looking for the basis for
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that, agarn, I understand discretion is literal-ly just

based on the judgment of whoever is in the fieJ-d, but what

r^ras the basis? I guess it seems l-ike right off the bat

that this regional manager, for whatever reason, al-located

units disproportionately to V[orld Carrs competitor.

MR. YOUNG: The testimony i^ras that some of the

manual allocations are reflective of the salesr so if

you're selling more, I'll allocate you more of my

discretion. The testimony also was that it was in 2010

that Red McCombs said I will take one of my dealerships

and I'11 go exclusive, and so the general manager rewarded

them with some extra cars because they l^iere going to go to

be an exclusive deal-ership. Those are the two prj-mary

reasons that l^rere given at trial-.

MR. PALACIOS: Just by the statement that I

plan to build a facility then itts automatically okay,

great, yoü get more product because you say you're going

to, they didn't wait until they actualJ-y built the

facility?

MR. YOUNG: Vüetl, they already had an existing

facility and it was a combined facility with General-

Motors, GMC and Hyundai, and so what McCombs people said

¡¡/as üre're going to take GMC out of there, \,rre're going to

make this a full Hyundai thing, and they began that

process in 2010.
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MR. PALACfOS: Any other questions for Mr

Young?

MR. INGRAM: Yes, I have one. Mr. Young, and

again, I donrt want to create new facts so I only want to

talk about this if it's a finding of fact, but Mr. Kaplan

mentioned that tn 2010 Vforld got declined a move to become

an excf usive Hyundai store. Vrlas that a f inding of f act or

was that tal-ked about in the case?

MR. YOUNG: That is not a finding of fact. It

ü/as, I think, talked about a little bit during the case.

I would ¡ust say that that's in the record. The reasons,

I don't think I could articul-ate all- of them accurately

right now. There was some reason I^Ihy --

MR. INGRAM: It doesn't sound like it's fleshed

out enough for me to tal-k about it then, so we'fl- skip it.

Go ahead, Brett.

MR. GRAHAM: I think this might be a question

for David. f think we've worked through a lot of the

substanLive issues here. The question I would have would

be on the determination that there was actually not, at

the end of the d.y, a violation based on the Code. Does

that have to do with how the Code is written, whether the

Code clearly defines what those expectations are? Do you

see where I'm going? Itm just kind of wondering what

basis would that be.
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MR. DUNCAN: Is there enough clarity. As Ms.

Lingo noted, they don't have a rule that further

delineates unreasonable discrimination. We don't go and

give examples, therets no numeric breakdown of, you know,

you can't deviate by more than X percent. So that's

actually a very good question.

MR. GRAHAM: Because if we're being asked to

stand behind a decision by a judge who said I'm rolling

this way because there's nothing in this Code that clearly

defines this, then that could be an issue.

MR. DUNCAN: It could be, and something I would

point the board to and I woul-d urge, and especially based

on there's a recent attorney general opi-nion about

deference to agency actions that Mr. Paxton released a

couple of weeks àgo, and it has to do with how boards and

commissions interpret and apply the statutes that are

given to them by the legislature.

For many years there has been a concept

discussed by administrative law professors -- therers one

at Baylor, Professor Beal at Baylor others that are

academics and longtime practitioners in thj-s area that

some boards and commissions have a practice of essentially

setting policy or deciding policy case-by-case-by-case and

over time to cite the cases to understand the law, and the

AG's office and many of those papers and arguments say
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thatts ad-hoc rulemaking, that yourre making rules by

deciding cases

Now, I'm not saying anything like that, that

the board is headed that direction or that your

it's

decision

on this case will or won't be that. But if the

board's desj-re to be more specific about that, the best

way to do it is notice and comment rulemaking, is for us

to do a rufe under the board's rulemaking authority and

set that expectation once and for all and say when we see

the words "unreasonable discrimination" here's what we

think that means. That gives all- the parties an

opportunity to comment on that. ft's difficult and

somewhat disfavored to set policy by contesLed case

decision. On the other hand, I understand we have to

decide this case, it's in front of you, so it's a

difficult struggle.

MR. GRAHAM: All right. Thank You.

I would l-ike to ask one other question in

regards to. I mean, I think you've made it cfear that

and I don't know if discrimination woufd be the most

appropriate word, I'm going to use the word allocation,

that allocation to this dealer was refused because of

their l-ack of involvement in the plans and programs that

Correct ?your company had laid

MR. YOUNG:
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was they also didn't sell cars, they sold l-ess and less

and less.

MR. GRAHAM: WeIl, but to their defense, I

think their point is val-id that when you get l-ess and less

and less, you're going to sell less and less and less.

But the way you get more and more and more is allocation,

and if the allocati-on is refused based on their

involvement in these programs, then thatts understandabl-e.

So my question woufd be was it clearly defined in the

franchise agreements that if you don't do this you wiJ-l

not get this? Was that defined? Because when you come

down to it, I think we just walked through it, the only

way for them to get back ahead of the curve was to get in

the game, but if they didn't know what the al-focation ¡ó/as

going to be, then f rm not sure that would be fair to them.

So that woufd be my question.

MR. YOUNG: I understand your question. The

dealer agreement and then the other communications that go

between Hyundaj- Motor America and the dealers spell out in

great detail how the systematic al-location works. As for

the discretionary allocation, there is no specific detail

as to how that works, but they are encouraged, as the

evidence showed and what we talked about today, that to

participate in these other things will- heJ-p you get your

vehicle safes up, will- also show our commitment to the
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Hyundai brand. And so

discretionary but it's

vehicfes.

discretionary really is

a small portion for the overall

And just to clarify what I was saying a minute

ãgo, when I say that they'derenrt selling as many cars'

your point is correct, that if theyrre not given as much,

they can't sell as much. But what the evidence showed was

they werenrt selling what they had, and so it wasnrt a

quesLion of they needed more to sell more, anyone could

say that, I guess, but they weren't se111ng what they had.

And then in this time of what everyone agrees,

stipulates u/as a time of short supply, essentially what

Mr. Zabihian was saying was: Hey, treat me differently

than you're treating your other dealersi you're giving

your other deal-ers who are performing well this l-imited

suppJ-y, I want more of it for me. Without justification.

And so to do what he wanted to have happen would be to

take ai^/ay from some other Hyundai dealers that are

performing well, and Mr. Hetrick, in his discretion,

declined to do that for the most part. It did allocate

some vehicles but just didnrt allocate as many as Mr.

Zabihian wanted.

First of all-, are there any more questions?

I'm happy to ans$rer.

MR. PALACIOS: f just want to follow up on what
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you just stated. So am I understanding that the, I guess,

declination of Worl-d Car's request for additional

inventory had more to do with their sal-es rate than all-

these other factors that you presented, the l-ack of

facility, the lack of participating in programs? Because

thatrs something that I guess you didn't show, you didn't

show the sales of their competiLor, Red McCombs. fs that

what the basis was?

MR. YOUNG: It's all of those things, Chairman.

That's what the testimony was 1s that your sales rate

matters, your commitment to the brand matters, your

participation in the loaner program matters because by

that you wiJ-1 get more al-l-ocations because you want some

all-ocated to your loaner program. It's the commitment to

have a singJ-e point deal-ership. It was aII of those

things' kind of presented in context of this hearing that

Mr. Hetrick said, These are the reasons for my decisions,

it's all of these things, it's not just one or the other.

MR. INGRAM: So Mr. Young, just to follow up

with that, and I see where we talk an awfu.l- lot in the

documents about the sales efficiency, but the efficiency

as it relates to the documents talks more or less about

what is potentially possible in the market, not so much

about how many of his cars he actually sells per month.

And so is that in here somewhere that Irm not seeíng where
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u¡etre talking about how well is he seJ-ling his cars, not

related to what's possible in the entire market because

therers other factors that influence that. Partl-y one of

the things that influences it is how much cars he has.

Right? But Irm just curious, how is he turning his

current inventory?

MR. YOUNG: VüeIl, the evidence at the trial

showed that they can compute that in a couple of different

u¡ays, and one is average days to retail. In other words,

how long does it take you from the time you get a car to

the time it's sold, and the Zabihian lüorl-d car dealerships

urere some of the worst in the district. They had longer

time periods than everyone else. And maybe that's one

metric of that.

But at the hearing there was evidence about the

sales each year, and I believe the ALJ even had a chart of

that j-n her proposal for decision, but cert.ainly that was

discussed at the hearing and gone over in detail-.

If you have the ALJ's proposal, if you look on

page 3 of her proposal, what she shows is a charL about

sales for the four dealerships leading up to 2010, and it

illustrates the point that h/e r¡tere talking about earlier

that the vüorld car stores dropped off the map in 2009 and

then continued in 2oLo. So that is one measure of sales

that I can just find in her proposal. But she certainly
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dealt with that issue and she considered the sa.l-es that

u/ere being made year over year by each of the dealerships.

MR. WALKER: Mr. Young.

MR. YOUNG: Yes, sir.

MR. V{ALKER: So why does Hyundai care if your

dealer says, hey, send me a thousand cars, I want to sell-

your cars, he's paying for them, yoürre not paying for

them. Vühy do you care if he's buying a thousand of your

cars, v/hv would you make a statement to him and say:

V0e11, sell what you have and we'll ship you some more.

That's like me saying, wellr pay for the bitls you've got

right now on the trucking that Itve done for you before I

do any more trucking for you. I'm going to do all- the

trucking I can for somebody. Vühy would you not give him

cars if he's paying for them?

MR. YOUNG: Thatrs a great question. So in the

time period that we're talking about, the 201-0 through

2073, that is what we've been talking about as this uias

the time of short supply, so there werentt enough Hyundai

vehicl-es. So you've got ten people wanting cars, Irve got

100 cars to give your and you say f want 40 of them. And

I say, I cantt give you 40 because lrm qoing to give him

10, and he's been doing really wel-l-, f 'm going to give him

15, and it comes down to it, frve got nine for you.

MR. VüALKER: Yeah, but maybe I went to A&M and

ON THE RECORD REPORTING
(s12) 450-0s42

Contested Cases Briefing Notebook                               Volume 2 487



1

2

3

4

5

6

7

I

9

10

11

I2

13

I4

15

I6

71

18

19

20

27

22

23

24

25

B9

he went to Texas and you went to Texas.

MR. YOUNG: Didn't go to Texas, I'm more of an

Aggie.

(General laughter. )

MR. VIALKER: But I just want to make sure I

can see all kinds of problems with, hey, who do I like,

and werve got to make sure that every dealer out here is

protected and has the ability to have access to the

product he sells. And you make the product, so he needs

your product to get around, and if he doesnrt sell- your

product, he's going to go broke and youtre not going to go

pick up his biIIs, I know that. So it seems to me Ìike

that didnrt happen here.

But I have a question, Daniel, for you. So

Daniel, the SOAH judge that heard this case, I^Ias this one

of our SOAH judges that is working through the DMV, or l^¡as

this prior to us having our ALJs?

MR. AVITIA: Daniel Avitia, for the record

again.

This case is several years ol-d. This case went

to SOAH prior Lo the mediation program even beginning, so

this case was not mediated by the DMV.

MR. !üALKER: So I guess some of the new board

members on here may be wondering what I'm asking. And so

today in the agency we have David.
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MR. DUNCAN: I was just going to clarify for

the members. Sorry to interrupt.

MR. WALKER: Do you want to do it?

MR. DUNCAN: Yes. The legislature gave the

agency the authority to have OAH, the Office of

Administrative Hearings, which is run by Edward

Sandoval -- who, I'm sure, is traveling today -- and they

hear Lemon Law and warranty cases only. The dealership

disputes, whether it's dealership location disputes or

disputes like this over compliance with the Code' are and

remain the sole purview of the State Offíce of

Administrative Hearings. We have to refer those to SOAH.

MR. WALKER: So those aren't heard by our staff

which knows the dealer l-aws.

MR. DUNCAN: Right.

MR. VüALKER: This coufd be somebody thatrs

never heard a deafer case before.

MR. DUNCAN: Quite possible.

MR. YOUNG: If I could address that real

quickly, Mr. I¡laIker.

MR. V{ALKER: Go ahead.

MR. YOUNG: I don'L know her entire resume, but

a proposedI do know that she's quite famous for rendering

decision which was then adopted involving Mercedes

and a dealership in South Texas.
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MR. WALKER: SO

MR. YOUNG: She

I believe, in that

MR. WALKER: I

MR. YOUNG: In

MR. V0ALKER: üIe

97

she did the Star Motor case?

did. And found in favor of the

case.

think we overturned that case

Iarge part.

overturned that case.

Mr. Young, there was some mention

building a factory in the area.

Correct.

lVhen was that?

MR. YOUNG: I donrt know how that ended up, but

I do know that she was the one that kind of worked on

that.

MS. HARDY: Just a quick question. Vrlhen a

dealer turns down inventory, and they all do, like you

said, what happens to that al-location? I assume these

vehicl-es are buil-t. Are other deaf ers taking those or

being asked to take what other dealers turn down?

MR. YOUNG: Absol-uteIy. The terminol-ogy that

you used is the correct terminology, they're call-ed turn-

downs. And so when someone is offered vehicles and they

donrt want them, it goes to a turn-down l-ist that people

Another deal-er might say, h.y, I want somecan pick

of those

the pool.

from.

turn-downs. So they become available again to

MR.

about Toyota, I

MR.

MR.

INGRAM:

guess I

YOUNG:

INGRAM:
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MR. YOUNG:

is correct. They build

MR. INGRAM:

South dealership?

MR. YOUNG:

I believe that

And was that

I^ras 2009, f believe

out of San Antonio.

near the Vüor1d Car

liqht trucks

Relatively. Theyrre both in the

south part of town. The Toyota dealership is they're

not neighbors but they're in the same general area.

MR. INGRAM: So looking at the chart that you

pointed out and I'm basically taking the 201-0 and

annualizing the sal-es, and really, their sales didn't drop

off with the exception of Vüorl-d Car South. lVorld Car

South did drop off and so I was trying to fj-gure out if

maybe perhaps that had an impact. But in terms of World

Car North, it looks like for the sal-es vol-ume it doesntt

l-ook that far of f .

MR. YOUNG: 2009 to 20]-02

MR. INGRAM: I mean, obviously there's a slight

dip Ln 2009, but '10 was trending up. That's all the

question I had was Toyota. Thanks.

MR. TREVIÑO: Mr. Young, vras there anything in

the record about Hyundai's desire to terminate V[orld Car?

üIas there ever any sort of background on that?

MR. YOUNG: Yes, there was testimony about

that, and the testimony from Hyundai is wetre not trying

to terminate this dealer, we're trying to get this dealer
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to improve its performance and these are standard type

letters that woufd go out to someone. So they stíll exist

as Hyundai dealerships today, even having received these

Ietters.

MR. GRAHAM: I'm sorry to lnterrupt Yoü, but

just to confirm, you just said that by trying to improve

the performance of the dealers you send them a letter that

they need to sell-?

MR. YOUNG: No. They to get them to improve

their performance by a variety of l^Iays, but then yes, in

that one letter that we looked at, in the end he said, It

doesn't l-ook Ìike you really want to be a Hyundai dealer,

and if thatts the case, let me know and I'l-l- help you sell

it. So that was in the 20]-3 fetter.

MR. INGRAM: And I'm sorry. Are both Vüorl-d Car

stores combination stores, are they both Hyundai-Kia?

MR. YOUNG: lrlord Car North is an exclusive.

It's next to, I believe, a Mazda but it's its oürn separate

dealership.

MR. INGRAM: Okay. And so then the south is a

combo Kia-Hyundai store.

MR. YOUNG: You're correct.

MR. INGRAM: And thatrs where You're referring

six to oneat one point, I

Kia to Hyundai.

guess in the fetter it was l-ike
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MR

MR

YOUNG: Yes, thatrs right.

questions for Mr.PALACIOS: Any other

(No response. )

MR. PALACIOS: Thank you very much, Mr. Young.

Younq?

In response

you are the

decider, you are the decider, you decide what these

standards mean in the context of these facts, and so

that' s what r¡re're looking to you f or. And there are no

real- standards for discretion. The record is repJ-ete with

testimony that there are no standards for the regional

manager's exercise of discretion on manual all-ocation.

I want to talk about a number of things that

Appreciate your time.

VrIe'11- call-

minutes f or rebuttal-.

MR. KAPLAN:

briefly.

authority,

Mr. Kaplan back. You have four

surrendered a dealership, also turned

offered to it versus 205 turn-downs from

turned down almost three times as many

I'11- try to make these points very

to the question about the board's

decider. The ALJ is not the final-

discussed, because this is truly rebuttal-, and

first of all, who turned down more cars. The

undisputed that when Mr. Hetrick showed up in

in those first six months of 2010, Red McCombs,

r¡tere j ust

that is,

record is

mid 2010,

which had

down 598

already

vehicles
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me talk about the discovery process' which

to get into. It took us two years because

them to get depositions. First, we had to

documents. Then Mr. Hetrick got deposed

ask Mr. Zuchowski, ask Mr. Zuchowski. And

Let

I wasnrt going

we had to fiqht.

fight them for

and kept saying

we had to fight

extremely

deposition

starchy

get his deposition

order from the ALJs

Thatts why the

Let me turn next

and had to get an

ordering that

process took a long time.

to the issue of the dealer

to

contact report. I don't have it in front of me, but it

was written by Mr. Thompson, who accompanied Mr. Hetrick.

He did not even know -- he had been the di-strict manager

for, I think, two years, he dj-d not even know he was

talking to Mr. Deltang, not Mr. Zabihian. Mr. Zabihian

wasnrt even in that meeting, and what caused the blowup

there is because Mr. Hetrick didn't know that the previous

regional sales manager had given lVorld Car a right of

first refusal on an extra dealership in a certain extra,

and Mr. Hetrick apparently was outraged that his authority

was being challenged because he was bound by something.

That undoubted spurred the fetter in December 2010, we'1I
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help you sell your dealership, if he could get rid of that

dealer, that right of first refusal- woul-dn't be a problem.

That's what happened.

That report, dealer contact report, identifies

as Mr. Zablhian somebody who they had admitted on the

record undisputably that wasn't even Mr. Zabihian. They

didn't even know who they were talking to; they wrote down

that it was Mr. Zabihian, but it was Hamid Deltang. And

thatrs the dealer contact report which is plaintiffrs

exhiblt 15. We put it in evidence because it showed how

little they knew about their own dealer who had been there

for years. And yes, they had a legal right, a right of

first refusal . Mr. Deltang said, V'rle'll have to sue if you

do that.

Then let me turn to the question of assistance.

We know the north store was updated, no assistance given.

Vüe know Red McCombs rúIas

the renovation. Again,

never been assistance given. On the

tried to move the location right next

south store they

to a Vr]almart.

to say no, hre donrL want

complaining that we

and do enough to

promised assistance

it's in the record.

even before

And therers

Hyundai

you to

didn't update

them?

exercised its discretion

do that. And now theyrre

t.he store soon enough

That is shocking.

SaIes efficiency. They set a standard, however
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and they

failure or

of the deafer

at the bottom of the

MR. ]NGRAM:

Mr. Young that I¡iorld was

market in basicaJ-J-y days

information anywhere?

MR. KAPLAN:

And then fi-nally, let me turn to the question

of manual discretíon. Even Mr. Zuchowski, along with Ur.

Hetrick, explicitly admitted sometimes dealers need a

boost, thatrs what rv\re use, the manual alfocations for. He

didn't get it. He needed the boost, not Red McCombs, but

he didn't get it. And that's why we need your assistance

to rectify this hrrong.

Are there any questions that f need to answer

for the board?

there was a mention byMr. Kaplan,

performing

to turn.

record.

Do we have that

I don't bel-ieve i-tr s in the

That's what they said.

MR. INGRAM: Okay. ThaL's not in the record?

MR. KAPLAN: But I can show you slide 12.

MR. STEVüART: May I speak?

MR. INGRAM: SUTC.

MR. STEVIART: Jarod Stewart, aJ-so for World
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And it's days to turn for each dealership. In

terms of the measurement for that, obviously when you're

starting in 2009 at similar positions in World Car sales

at that time you had a smalfer inventory and selection,

and the was the testimony from multiple witnesses. But

the numbers there, the ALJ did not base the decision on

days to turn.

MR. INGRAM: I understand they didn't base the

decision on it, but I'm just curious because it's

important to me to understand how well they were selling

their existing inventory.

MR. KAPLAN: Letts look at slide \2, if we can,

and I can answer that question. There's a chart in the

ALJ's decision but I thought this is an easier way to

visualize it. If you look, these are the two Vrlorld Car

dealerships, these are the Red McCombs dealerships. They

uiere pretty much equal up until 2010. The south store, as

you pointed out, really had great difficulty. Thatrs when

Toyota put in a facility, offered promotions' were selling

l-ike crazy. The record is cl-earr Do assistance, no extra

assistance given at all to the south store when they u¡ere

pleading for help because Toyota had a massive presence

there.

Then we get into the tlme when cars are hot,

is stifland during this time when lVorld Car South store
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limping along, limping along, they are nonetheless at the

same focation selling Kj-as six or seven to one over

Hyundais. Vühy is that? Because Mr. Zabihian only puts on

his working hard dealer that in this part of the showroom.

There's no explanation for that other than their

allocation process, and they admitted, it's on the record

from Zuchowski and Hetrick, yourre supposed to use that to

help dealers who need help, Yoü dontt use it to help

deafers who don't need help, and thj-s is what they did.

And thatts unreasonable. We know it's discriminationi

it's clearly unreasonable.

MR. INGRAM: I would slightly take exception

just to the comment of if you have a hot dealership that's

seÌIing a Iot of cars, I'd definiteÌy want to keep them

funded with as many discretionary units as I can.

MR. KAPLAN: That makes sense, except for the

fact that the president of Hyundai Motor America

explicitly contradicted that. I mean, listen, there's no

question, you sel-l what you get. Mr. Zuchowski said, The

manual system, I,\¡e use that to help a dealer who may be

struggling. Maybe, for example, if they did reduce

inventory or had fewer sales, that's who we want to help.

That's what it's supposed to be used for. But there are

no standards for that anywhere within Hyundai, and Mr.

Hetrick is the one who controlled it.
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And when you look aL -- you hear 15 percent,

but that's 15 percent total of total alfocations around

the country or total in the region, but a regional manager

has the ability to put that 15 percent on ¡ust a couple of

dealers. If you look at the total- sales by the McCombs

deal-erships in 2010 and really, \^/e only have half of

2010 and hal-f of 20L3 -- we're lookinq about 6,000-7,000

cars.

When they get 1,800 cars just purely through

the discretionary allocation and the other dealer gets

only 600, you can see that makes a huge difference. Itts

not ¡ust 15 percent of Red McCombs' total- allocation, it's

a much hígher percentage, 11800 cars out of'7,000 is 25

percent, I haven't done the math exactly, but it's 25 or

30 percent. And they're goosing the deafer who didn't

need the help as badly as the dealer who, according to the

president of Hyundai Motor America, normally would get

help through a manual al-location. Just throw your hands

up, therets nothing else you can do when you're fightinq

against that current.

And particularJ-y when this is the deal-er who j-s

turning down 598 cars and you're turning down 205. They

turned down three times as many cars in the first half of

2010. That's the history that Mr. Hetríck had the day he

walked in as regional manager, the day he first met with
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actual-l-y Mr. Deltang and

with Mr. Zabihian. They

meeting.

they thought. they ü¡ere meeting

didn't even know who they I¡Iere

MR. BARNWELL: Did Mr. Deltang identify

himself, or did they just assume his name hras Zabihian.

MR. KAPLAN: VÍelI, he knew Mr. Thompson.

MR. BARNWELL: But did he identify himself?

MR. KAPLAN: I don't know.

MR. BARNVüELL: f 'm not going to blame somebody

for that assumption if they thought they ütere meeting with

the dealer and the felfow they were meeting with deceived

them.

MR. KAPLAN: lÍel,l-, Mr. Deltang said that he had

met Mr. Thompson many times and there woufd be no

confusion about that, but Mr. Thompson admitted -- I think

what he said was I mis-spoke or I mis-typed it, I honestly

don't remember what he said in the letter.

MR. BARNVÍELL: Okay.

MR. KAPLAN: But the point is t.hat went to the

regional manager too, so one ¡¡iay or another, they thought

they hrere taj-king to Mr. Zabihian and they werenrt even

talking to him. That comment came from Mr. Deltang, and

it was a response to somebody saying In/e're going to do

something that was contrary to the legal rights of the

dealer who had a written right of first refusal- from the
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regional manager vrho preceded Mr. Hetrick. They didn't

know their own business, they hadn't even looked in their

own files, and they didnrt want to be bothered to do that,

apparently, with this dealer. They treated Red McCombs

differently all the way through. Extra turn-downs from

Red McCombs don't matter, but they're used as an alibi

here.

I want to say one thing about service loaners,

if you want to hear about it. My time is expired.

MR. PALACIOS: Yes' your time is expired.

MR. KAPLAN: Fine. Thank you very much for

your time. Unless therers any other questions, I^7e really

appreciate your patj-ence and your questions.

MR. PALACIOS: Is there any other discussion on

this matter?

MR. INGRAM: Discussion?

MR. PALACIOS: Hearing no other discussion --

MR. INGRAM: Therers none? Therers got to be

some discussi-on.

MR. PALACIOS: fs there a motion?

MR. INGRAM:

dying to say something

MR. GRAHAM:

Brett, yoü look like you're just

I just need to be clear, this is

my first one.

al-ternatives

Can we wal-k back through what those

are? I know we discussed them back there.

ON THE RECORD REPOR?TNG
(s12) 450-0342

Contested Cases Briefing Notebook                               Volume 2 501



1

2

3

4

5

6

1

I

9

10

l.1,

1,2

13

I4

15

1-6

1,7

18

19

20

21,

22

23

24

25

103

MR. AVITIA: Member Graham, thatrs a great

contestedquestion. The board's three

case matter are as f oll-ows:

recommended by staff; (2)

recommendatj-on, including

conclusion,' or (3 ) remand

consideration of facts or

the board.

amend the PFD beyond staff's

reversal of the ALJ's

the PFD back to SOAH for further

legal concepts as directed by

options in

(1) adopt the PFD as

thís

MR. INGRAM: I find this to be very difficult'

truly, and I find that there are a lot of decisions that

Vüorl-d made that were business decisions that certainly I

feef j-mpacted his al-location on the discretionary, whether

it be that he didn't use the service loaners, he didn't

report the sal-es quickly as Hyundai suggested, or perhaps

that even though he requested in 2010 about the Equus

l-ine, he didn't do much about it. So therers a l-ot of

business decisions in here that ltorld made that would have

affected that discretionary amount. While on the other

hand, I can see some of the other points that World made.

MR. VüALKER: So would you read number 2 to me

again.

MR. AVITIA: Certainly. Option 2 was amend the

PFD beyond staff's reconìmendation, including reversaf of

the ALJ's conclusion.

MR. WALKER: Amend or reverse. So teÌl me how
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ü/e l^¡ould do that.

MR. AVITIA: I'l-1 defer to Mr. Duncan as that

gets into board authority.

MR. DUNCAN: In order to do that and comply

with .058 (e), you'd have to specifi-cally identify which

findings of fact and conclusions of law you I^Iere changing

and what your basis for that was, and you woul-d need to

specifi-ca11y state we're changing t.his one because.

MR. INGRAM: I'm sorry. Member Treviño

actually found this for me. It's actually on page 274 of

your books. We tal-ked about days supply on dealer's

stock, and when you look at that, you can see that during

the time periods of 2012 and 2013, definitely that number

for Worl-d Car South got quite high, so from a performance

side, that gets concerning. Certainly they were not

selling the vehicles as quickly as they l^Iere getting them.

Is that something you can pull up' or you can

navigate to it.

MR. WALKER: So why couldntt we conclude that

under Texas Occupations Code 2307.468 that Red McCombs and

Vüorld Car were both selling in 2010 -- we looked at the

graph and I assume the graph is accurate here, that in

2010 both dealerships hlere selling roughly the exact same

amount of cars. Move forward when the market changed, so

to speak, and everybody wants more cars to sel-l-, thaL the
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Red McCombs dealers actually got more cars

disproportionate even prior to if they 'hlere both

selling the same amount in 2010, why wouldn't they both be

getting the same al-location going forward in 20tI and

2072? The formulation should have matched up that they

r^/ere both selJ-ing the same amount of cars, and it says

right here under Occupations Code 230I.468 that a

manufacturer, distributor or representative may not

discriminate unreasonably between or among franchisees in

the sale of a motor vehicle owned by the manufacturer or

distributor.

In my mind, there is cfear and plain evidence

that there was discrimination between the two dealers as

to -- and there may have been personal disputes, there

coufd have been any reason that we don't know because

we're not trying this case today, that the facts show that

they were both selling the same amount of cars, the facts

show that he got more cars when things turned around, the

facts show that somebody came in and said, h"y, why don't

you sell your dealership, which throws suspicion on to me

that maybe the manufacturer says maybe we don't like this

guy and we want a different guy in here doing this, and so

this is how we retaliate against him.

So T dontt think the administrative 1aw judge

ü/as correct in her f i-ndings.
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MR. INGRAM: !Ve11, I think the thing that

concerns me and I donrt realÌy disagree with you,

Member V[alker the thing that concerns me is that we've

just spent an hour, hour and a half, Iooking at a case

thatts spent years, and as much as we've asked questions

and dove as deep as we could in this limited amount of

time, I just don't think that we can accurately understand

all the facts in thj-s case. And so T dontt think'

honestly, that personally finding that there was I can

see probably sending it back to SOAH.

MR. WALKER: And I thought about that, and I

don't know that f would disagree with you on that.

However, when we send that back, Inlefre going to go back

down the same old road we just went down and we're going

to delay this for another year, two years, David? We have

sent cases back -- Star Motors ís a good example of

that and it never comes back to us again because they

mediate and work things out on their own somewhere down

the way.

MR. INGRAM: Thatrs a good thing.

I woul-d rather take the extra year and get it

right versus get it wrong.

MR. WALKER: And we have overturned some of

these SOAH cases in the past.

MR. PALACIOS: I have a concern with that,
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Member Ingram. To Board Member V[alker's point regarding

230L.468, as I stated earlier, this hinges on this term

whether or not Hyundai discriminated unreasonably. If you

remit this back to soAH, this is the opinion or finding of

one ALJ, and I, quite frankly, don't see how this changes

much. I mean, the facts don't change, it gets back to the

term unreasonabl-e, what is unreasonable. ltüe have the

facts in front of us, and that, in my assessment, is for

us to determine what is unreasonable. VrIe can send it back

to SOAH, but I really don't see how this changes anything

from the ALJ's perspective. I think this is a decision

that was charged to us, and unless there's, I guess, some

specific facts that we can point to that perhaps the ALJ

faited to take into consideration, failed to look at, I

don't see the reason for remanding this back to SOAH.

MR. KAPLAN: (Speaking from the audience.) Mr.

Chairman, if I could make a suggestion.

MR. WALKER: I can't see You.

MR.

you're going to

MR.

INGRAM: If you're goinq to say anything,

have to come to the mic.

KAPLAN: I'm always worried that in an oral

argument both

best we can,

sides are

both sides,

fairly lengthy review

the issues and what's

talking, and '¡/e're doing the

the briefs are the resul-ts of

record and considerati-on of

just

but

theof

in the ALJ's proposal for decision.

ON THE RECORD REPOR?T/VG
(s12) 450-0s42
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And I tm sure that everyone has read those briefs, but I

don'L know whether it might be helpful if the board took

the opportunity to read them and make a decision at the

next meeting or ask for additional- argument or ask for

additional briefing if there's something else the board

wants.

MR. PALACIOS: Thank You, Mr. KaPlan.

MR. KAPLAN: Thank You.

MR. PALACIOS: In deference, would you like any

time, Mr. Young?

Do we know how long Mr. KaPlan sPoke?

MR. VIALKER: ThirtY seconds .

MR. YOUNG: I can be brief. I would simply say

that yesr the briefs do have al-l- of the information but

the administrative J-aw judge also has a real-J-y reasoned

decision considering all of that, and I just believe the

way the legislature has set this up to allow someone to do

all of the fact-finding and the legwork and to present a

reasoned decision, unless therers some reason based on

what you've read that you think she's misapplied the law,

I just donrt think it meets one of these three exceptions.

So I would urge that I don't think additional-

briefing is needed and I don't think this needs to be

overturned.

MR. PALACIOS: Thank You.

ON THE RECORD REPORTTJVG
(512) 4s0-0s42
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MR. GRAHAM: And I'11- just add my two cents. I

think we may be looking at more of a gap ín the way that

it's written than anything. ft's clear both partles

havenrt rea11y argued against the fact that there was

some again, I hate to use that word "discrimination" --

the manufacturer made a conscious decision to not allocate

units to that deal-er, and that dealer has made the point

that they believe that l^tas utronçt' and I don't think

anybody is arguing those facts. So I donrt know.

MR. !ÍALKER: Vüe need to be careful with respect

to setting precedent. Raymond is a dealer, okay and his

whol-e investment that he's put into in l- j-f e is to buil-d

that dealership and put all of his earnings and capital-

into that, and that if a manufacturer were to be able to

change the way he allocates cars to Raymond, basicalJ-y he

holds this big stick over Raymond's head and could put him

out of business. And we need to be careful that we don't

allow manufacturers to be abl-e to come in and hol-d a big

do it my way, then Itm

Because if Raymond don't

don't

cars.

heavy stick and say, If you

just not going to give you

have cars to sell- at Bravo

business.

Chevrolet, hers out of

Am I not right, Raymond?

MR. PALACfOS: You are correct.

MR. WALKER: So there's a balance, but in Texas

ON THE RECORD REPORTTÀ/G
(512) 450-0342
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hre have decided that t{e use franchises as a means of

selling cars the Tesla location woul-d like to turn that

over -- but in Texas i^Ie use franchises, and when v/e use

franchises there has to be a cooperation between the

manufacturer and between the dealer so that they work

together so that they both benefit from that. Because the

car manufacturer wants to se11 cars, obviously, and make

as many cars as he cant and the dealer wants to make sure

that he has access to cars so that he can sel-l as many

cars as he possibly can too. They need each other,

abso.l-utely need each other, and we need to make sure that

at a1l- times there's a balance between the two.

Am I not right?

MR. PALACIOS: You are sPot on.

Dolhearamotion?

MR. VüALKER: My recommendation would be that we

overturn the soAH judge's ruling on this case and we find

that they erred in the interpretation of the Occupation

Code 230I.468, and that Irm not sure, David, whether we

need to take and send it back to SoAH to take and rewrite

it, or rather

determination.

overturned two

our staff rewrites the rul-e the

Werve done this

since I've been

inception, and we sent it back

order to rewrite.

ON THE RECORD REPORTTTVG
(s12) 4s0-0342
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MR. DUNCAN: No. Vüe don't rewrite the PFD, we

send it back to them to rewrite the PFD. Your

is going to be what it incorporates.

MR. PALACTOS: üle have a motion from Board

don't

motion

Member üIaIker

Hyundai Motor

second?

MR.

MR.

Member Graham.

to reverse the ALJ's decision regarding the

America and World Car case. Is there a

GRAHAM: I'11- second.

PALACIOS: I¡ie have a second from Board

All in favor please signify by raising

your right hand.

(A show of hands. )

MR. PALACIOS: I¡tre have Board Member Vüalker,

Board Member Treviño, Board Member Barnwell, Board Member

Graham, Board Member fngram, and myself.

AII- opposed?

(A show of hands. )

MR. PALACIOS: Board Member Painter, Board

Member Hardy and Board Member Caraway.

Motion passes.

Can we take a short recess? Five minutes.

(Whereupon, at 1'2:06 P.m., a brief recess u¡as

taken. )

MR. PALACIOS: Itts I2:I5, we're going to go

ahead and resume with our agenda items. Next h¡e're going

ON THE RECORD REPOR?TNG
(512) 4s0-0s42
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TEXAS DEPARTMENT OF MOTOR VEHICLES 
MOTOR VEHICLE DIVISION 

 
NEW WORLD CAR NISSAN, INC., d/b/a § 
WORLD CAR HYUNDAI, and NEW § 
WORLD CAR IMPORTS, SAN  § 
ANTONIO, INC., d/b/a WORLD CAR § 
HYUNDAI § 
  § 
 Complainants, § 
  § 
v.  § SOAH DOCKET NO. 608-14-1208 LIC  
  § MVD DOCKET NO. 14-0006 LIC 
HYUNDAI MOTOR AMERICA, § 
 Respondent. § 
 

FINAL ORDER 
 

The above-referenced matter is before the Board of the Texas Department of Motor 
Vehicles (Board) in the form of a Proposal for Decision (PFD) from the State of Office of 
Administrative Hearings (SOAH).  

Overview 

 This case involves a complaint filed by New World Car Nissan, Inc. d/b/a World Car 
Hyundai and New World Car Imports, San Antonio Inc. d/b/a World Car Hyundai (collectively 
“World Car”) against the United States distributor of Hyundai vehicles, Hyundai Motor America 
(HMA).  World Car alleges that HMA violated Texas Occupations Code: (i) Section 
2301.467(a)(1) by requiring adherence to unreasonable sales standards, (ii) Section 2301.468 by 
engaging in unreasonable discrimination, and (iii) Section 2301.478(b) by not acting fairly or in 
good faith. 
 
Issues Presented 

The issue before the Board is whether World Car has shown that HMA required 
adherence to unreasonable sales standards, unreasonably discriminated against World Car, and 
failed to comply with its duty of good faith and fair dealing. 

 
Summary of Board’s Decision 

 On March 10, 2016, an administrative law judge (ALJ) at SOAH issued a PFD in this 
matter.  The Board considered the PFD during an open meeting held on November 3, 2016.  
Based on a review of the PFD, the parties’ exceptions and replies, and oral argument, the Board 
concludes that the ALJ misinterpreted and misapplied applicable law in the following ways: 
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1. The ALJ incorrectly assumed that Section 2301.467(a)(1) of the Texas Occupations Code 
limits the required adherence to a sales standard that is expressly stated in a dealer 
agreement. 
 

2. The ALJ improperly applied the concept of unreasonable discrimination because HMA 
gave nearly three times the amount of discretionary allocations to World Car’s closest 
competitor, even though the dealerships were similarly situated and all wanted more 
inventory. 
 

3. The ALJ misapplied the statutory duty of good faith and fair dealing because HMA did 
not act fairly or in good faith in allocating inventory to World Car or in requiring World 
Car to meet 100% sales efficiency. 

 
The ALJ’s misapplication and misinterpretation of the applicable law so flawed her 

decision that the Board finds it cannot accept the ALJ’s proposal for decision.  The Board finds 
that World Car met its burden to show that HMA required adherence to unreasonable sales 
standards, unreasonably discriminated against World Car, and failed to comply with its duty of 
good faith and fair dealing. 

 
Specific Reasons & Legal Bases for Changes to Findings of Fact and Conclusions of Law 

• Finding of Fact Numbers 20 and 21 are rejected and replaced under Tex. Gov’t 
Code § 2001.058(e)(1) because the ALJ did not properly apply or interpret the 
applicable law.  Central to whether HMA’s different treatment of World Car 
versus Red McCombs constitutes unreasonable discrimination in violation of 
Occupations Code Section 2301.468(2) is whether the dealerships were similarly-
situated when the different treatment began.  The ALJ improperly disregarded and 
failed to mention in the PFD the undisputed facts that Red McCombs closed an 
entire dealership in 2009, turned down more allocations than World Car did 
during the first six months of 2010, and had a similar level of inventory as World 
Car in mid-2010.  By ignoring these facts, the ALJ misinterpreted and misapplied 
the concept of unreasonable discrimination because the ALJ did not consider that 
the dealerships were similarly-situated when the different treatment began. 

• Finding of Fact Number 27 is rejected under Tex. Gov’t Code § 2001.058(e)(1) 
because the ALJ did not properly apply or interpret the applicable law.  The 
inquiry under Occupations Code Section 2301.468(2) is whether HMA 
unreasonably discriminated against World Car.  Whether World Car “chose to 
participate” in the “programs” mentioned by the ALJ would not excuse HMA’s 
discriminatory treatment and is therefore irrelevant.  Moreover, the ALJ 
improperly speculated about the inventory that World Car might have received if 
it had participated in the “programs” mentioned by the ALJ.  The ALJ’s 
misapplication and misinterpretation of the test for “unreasonable discrimination” 
led to the ALJ’s misplaced emphasis on possible inventory that World Car “might 
have” received rather than properly focusing on HMA’s allocations to World Car 
as compared to Red McCombs. 
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• Finding of Fact Number 30 is rejected and replaced under Tex. Gov’t Code § 
2001.058(e)(1) because the ALJ did not properly apply or interpret the applicable 
law, i.e. the statutory concept of “unreasonable discrimination.”  HMA’s 
discretionary inventory allocations to World Car as compared to Red McCombs 
between 2010 and 2013 were not rational, sensible, acceptable, or fair. 

• Finding of Fact Number 50 is rejected and replaced under Tex. Gov’t Code § 
2001.058(e)(1) because the ALJ did not properly apply or interpret the applicable 
law.  The ALJ improperly assumed that Occupations Code Section 2301.467(a)(1) 
is limited to unreasonable sales standards that are expressly stated in the dealer 
agreement.  This statute is not so limited but rather prohibits a manufacturer or 
distributor from requiring adherence to any unreasonable sales standard wherever 
and however it is imposed.  HMA “required adherence” to 100% sales efficiency 
as contemplated by Section 2301.467(a)(1) because the consequence for non-
compliance was to be in “material breach” of the franchise and risk losing the 
dealership franchise. 

• Finding of Fact Number 52 is rejected and replaced under Tex. Gov’t Code § 
2001.058(e)(1) because the ALJ did not properly apply or interpret the applicable 
law.  As seen in the Board’s change to Finding of Fact Number 50 above, World 
Car’s complaint is not that “measuring sales efficiency” was unreasonable, but 
rather that requiring 100% sales efficiency was unreasonable.  This requirement 
was unreasonable because HMA knew that World Car did not have sufficient 
inventory to meet 100% sales efficiency and HMA ignored or rejected World 
Car’s repeated requests to buy more inventory so that it could achieve 100% sales 
efficiency. 

• Finding of Fact Number 53 is rejected and replaced under Tex. Gov’t Code § 
2001.058(e)(1) because the ALJ did not properly apply or interpret the applicable 
law.  The ALJ did not properly apply the concepts of fairness and good faith.  
HMA’s discretionary inventory allocations to Red McCombs were nearly triple 
the amount provided to World Car, which was unfair based on the circumstances, 
i.e. similarly-situated dealerships all asking for more inventory.  It was also unfair 
for HMA to know that World Car did not have enough inventory to meet 100% 
sales efficiency, to turn down World Car’s requests for more inventory so that it 
could achieve 100% sales efficiency, and then tell World Car that it was in breach 
of the franchise for not meeting 100% sales efficiency. 

• Conclusion of Law Number 6 is rejected and replaced under Tex. Gov’t Code § 
2001.058(e)(1) because the ALJ did not properly apply or interpret the applicable 
law.  Based on the Board’s adoption of Finding of Fact Numbers 50A and 52A, 
the Board finds that World Car met its burden to show HMA violated 
Occupations Code Section 2301.467(a)(1) by requiring adherence to an 
unreasonable sales standard. 

• Conclusion of Law Number 8 is rejected and replaced under Tex. Gov’t Code § 
2001.058(e)(1) because the ALJ did not properly apply or interpret the applicable 
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law.  Based on the Board’s adoption of Finding of Fact Numbers 20A and 30A, 
the Board finds that World Car met its burden to show HMA violated 
Occupations Code Section 2301.468(2) by unreasonably discriminating against 
World Car. 

• Conclusion of Law Number 9 is rejected and replaced under Tex. Gov’t Code § 
2001.058(e)(1) because the ALJ did not properly apply or interpret the applicable 
law.  Based on the Board’s adoption of Finding of Fact Number 53A, the Board 
finds that World Car met its burden to show HMA violated Occupations Code 
Section 2301.478(b) by not acting fairly or in good faith with World Car. 

Having considered the evidence, the arguments, and the findings of fact and conclusions 
of law presented in the PFD, the Board enters these findings of fact and conclusions of law.  The 
ALJ’s Findings of Fact 20, 21, 27, 30, 50, 52, and 53 and Conclusions of Law 6, 8, and 9 are 
rejected.  The ALJ’s Findings of Fact 1-19, 22-26, 28, 29, 31-49, and 51 and Conclusions of Law 
1-5, and 7 are adopted.  

FINDINGS OF FACT 

1. New World Car Nissan, Inc. d/b/a World Car Hyundai and New World Car Imports, San 
Antonio, Inc., d/b/a World Car Hyundai (together, World Car) are licensed, franchised 
dealers for Hyundai products and services. 

2. Hyundai Motor America (Hyundai) is the wholesale distributor for Hyundai products and 
services in the United States. 

3. On December 6, 2013, the Texas Department of Motor Vehicles (Department) issued a 
Notice of Hearing advising that World Car had filed a formal complaint with the 
Department. 

4. The hearing on the merits convened on September 21, 2015, and concluded on September 
25, 2015. The record closed on January 11, 2016, following the submission of written 
closing briefs and an agreed record. 

Background 

5. Ahmad Zabihian owns World Car in San Antonio, Texas. World Car owns two Hyundai 
dealerships in San Antonio. 

6. World Car's primary Hyundai competitor is Red McCombs Hyundai. Red McCombs 
owns two Hyundai dealerships in San Antonio-Red McCombs Superior and Red 
McCombs Northwest. 

7. Prior to the 2008 recession, World Car North and Red McCombs Superior performed at 
approximately equal levels in terms of the number of vehicles sold. World Car South 
performed less well. It is in a lower-income area than World Car North. Red McCombs 
Northwest did not perform as well prior to the 2008 recession, but improved its sales 
during 2008-2009. 
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8. Hyundai's allocation consists of formula allocations, discretionary allocations, and 
manual allocations. 

9. Formula allocations make up approximately 85% of the vehicles allocated and are 
allocated through a formula and computer program. 

10. Under the allocation algorithm, vehicles are offered to dealers based on each dealer's 
inventory and the average number of vehicles sold by the dealer in the previous 90 days. 
The system allocates vehicles, one at a time, to the dealer in the region with the lowest 
days' supply for each respective model. 

11. Discretionary allocations are made by Hyundai's regional general manager, who may 
distribute up to 15%. 

12. Manual allocations include turn downs, which are vehicles allocated to a dealer under the 
formula that the dealer rejects, which are then made available to other dealers in the 
region, and vehicles that have been re-customized or modified. 

13. Sales efficiency is a metric that Hyundai uses to measure dealer sales performance. 

14. Sales efficiency compares a dealer's total sales to sales the brand expects to achieve in the 
dealer's primary market area. Hyundai calculates expected sales by applying Hyundai's 
national average sales penetration in each vehicle segment in which Hyundai competes to 
the actual number of vehicles registered in that segment in the dealer's primary market 
area. 

15. Hyundai's Co-Op Advertising Commitment Program (Co-Op) provides funds (Co-Op 
advertising funds) to dealers to assist with advertising. The funds do not pay for the total 
cost of advertisements the dealer purchases, but provide partial reimbursements. 

16. Eligibility for Co-Op advertising funds and the amount of reimbursement are determined 
by a formula that considers sales and customer services scores. Regional general 
managers also have some discretionary funds they can provide to dealers. 

17. In 2009, Hyundai's regional general manager responsible for the San Antonio region was 
Tom Hetrick, who replaced a different regional general manager that year. 

Discrimination and gauging the performance of a dealership  

Discretionary allocation 

18. In 2009, during the first six months of Mr. Hetrick's tenure as regional general manager, 
he provided 134 cars through discretionary allocation to Red McCombs and 20 to World 
Car. 

19. The differences in discretionary allocation between Red McCombs and World Car 
continued through 2013. 
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20. In 2009 and 2010, World Car voluntarily reduced its inventory. 

20A. In 2009 and 2010, World Car and Red McCombs voluntarily reduced their inventories, 
and in mid-2010 their inventories were at similar levels. 

21. Red McCombs dealerships maintained their high inventory levels during the 2008-2010 
recession. 

22. In 2010, Red McCombs Superior became an exclusive Hyundai dealership. 

23. World Car South shares a dealership with the Kia brand. 

24. Red McCombs Northwest added the luxury Equus line that required a facility upgrade 
and then renovated the store. 

25. Red McCombs Superior renovated its dealership in 2011-2012. 

26. Red McCombs participated in Hyundai's service loaner program. 

27. World Car chose not to participate in the available programs provided by Hyundai that 
could have increased the allocation available to World Car. 

28. World Car did not remove a dealership until 2014, when it renovated World Car North. 

29. World Car did not participate in Hyundai’s service loaner program. 

30. It was reasonable for Hyundai to reward dealers that participated in Hyundai-sponsored 
programs and renovated their facilities with extra discretionary allocation. 

30A. It was not reasonable for Hyundai to provide nearly three times as many discretionary 
allocations to Red McCombs as to World Car between 2010 and 2013. 

Gaming the formula allocation system 

31. There was nothing improper or illegal about recording a Retail Delivery Report (RDR) 
for cars that had been spot delivered. 

32. Hyundai encouraged World Car to speed up its sales reporting by promptly submitting 
RDRs once a car was delivered to a customer. 

33. There was insufficient evidence to show that Red McCombs gamed the system by 
entering RDRs and then reversing them at a significantly higher rate than any other 
Hyundai dealership. 

34. The service loaner program allowed dealerships to sell cars into the service loaner 
program, thereby reducing the inventory available for sale and increasing formula 
allocation. 

35. The service loaner program was available to all Hyundai dealers. 
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36. World Car chose not to participate in the service loaner program. 

37. Red McCombs participated in the service loaner program. 

38. There was insufficient evidence to show that Red McCombs gamed the allocation 
system. 

Sales efficiency 
 
39. In 2008, both World Car North and South were over 100% sales efficient. In 2009, the 

north store dropped to 96.8% and continued to drop over time. In 2014, it was 65.7% 
sales efficient. The south store fared worse. It dropped to 17.9% sales efficient in 2013 
but rebounded in 2014 to 31.2% sales efficient. 

40. In 2009, Toyota opened a manufacturing plant and new dealership close to World Car 
South. The manufacturing plant employs about 6,000 people. Those employees had 
incentives to purchase Toyota products. 

41. From 2010 until 2013, Hyundais were in short supply worldwide, primarily due to the 
high demand caused by the Japanese tsunami that devastated Japanese manufacturing. 

42. Hyundai was aware that some dealers could not achieve 100% sales efficiency with the 
lower inventory. 

43. Hyundai measured sales efficiency in the same manner for all dealers.  

Co-Op Advertising Funds 

44. Co-Op advertising funds must be used exclusively for advertising. 

45. The distribution of Co-Op advertising funds is calculated by a formula that considers 
several factors including customer sales and service scores. The formula is not intended 
to gauge the performance of a dealership. It simply calculates how much additional 
advertising funding a particular dealership will receive. 

46. The regional general manager has discretion to award additional Co -Op advertising 
funds. 

47. In 2010, World Car South was not eligible under the formula to receive Co-Op 
advertising funds. Mr. Hetrick provided the store with $60,000 in Co-Op advertising 
funds over the third and fourth quarters of that year. 

48. The Co-Op program formula is applied in the same manner to all dealers. 

49. Co-Op advertising funds are unrelated to the sale of a motor vehicle. 
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Unreasonable Sales Standards 
 
50. Maintaining 100% sales efficiency is not a requirement to be or to remain a licensed 

Hyundai dealer. 

50A. Maintaining 100% sales efficiency is a requirement to avoid being in material breach of 
the franchise agreement with Hyundai 

 
51. World Car stores have not been 100% sales efficient for several years, and both are 

operating under valid dealer agreement. 

52. Mearing sales efficiency does not require adherence to unreasonable sales or service 
standards. 

52A. Requiring World Car to meet 100% sales efficiency in order to avoid material breach of 
the franchise agreement was requiring adherence to an unreasonable sales standard 
because Hyundai was aware that World Car did not have sufficient inventory to meet 
100% sales efficiency. 

 
Duty of Good Faith and Fair Dealing 

53. The allocation system and sales efficiency metrie do not treat World Car unfairly. 

53A.  Hyundai’s discretionary allocations to the San Antonio market between 2010 and 2013 
were unfair, and Hyundai’s requirement that World Car meet 100% sales efficiency 
despite the dealerships’ known lack of inventory was also unfair. 

 
CONCLUSIONS OF LAW 

 
1. The Texas Department of Motor Vehicles has jurisdiction over this case. Tex. Occ. Code 

§ 2301.001. 

2. The State Office of Administrative Hearings (SOAH) has jurisdiction over all matters 
related to the contested case hearing in this case, including the authority to issue a 
proposal for decision with findings of fact and conclusions of law. Tex. Occ. Code § 
2301.704. 

3. The hearing was conducted pursuant to the Administrative Procedure Act and SOAH's 
procedural rules. Tex. Gov't Code ch. 2011 and 1 Tex. Admin. Code ch. 155. 

4. Proper and timely notice of the hearing was provided. Tex. Occ. Code § 2301.705. 

5. World Car has the burden of proof by a preponderance of the evidence. 1 Tex. Admin. 
Code § 155.427. 

6. World Car failed to meet its burden of proof to show that Hyundai required adherence to 
unreasonable sales or service standards.  Tex. Occ. Code § 2301.467(a)(1)(2003). 
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6A. World Car met its burden of proof to show that Hyundai required adherence to 
unreasonable sales standards.  Tex. Occ. Code § 2301.467(a)(1). 

7. World Car failed to meet its burden of proof to show that Hyundai discriminated against 
World Car by treating them differently as a result of a formula or other process intended 
to gauge the performance of a dealership though allocation of vehicle inventory, sales 
efficiency calculations, or distribution of discretionary Co-Op advertising funds. Tex. 
Occ. Code § 2301.468(1) (2003). 

8. World Car failed to meet its burden of proof to show that Hyundai engaged in 
unreasonable sales discrimination in the allocation of vehicle inventory because World 
Car did not participate in in many of the programs that would have permitted additional 
discretionary allocation.  Texas Occ. Code § 2301.458(2. 

8A. World Car met its burden of proof to show that Hyundai engaged in unreasonable sales 
discrimination in the allocation of vehicle inventory between 2010 and 2013 because 
Hyundai provided disproportionate discretionary allocations of inventory to World Car’s 
nearest competitor in San Antonio that were not justified by any material differences 
between the dealerships.  Tex. Occ. Code § 2301.468(1) (2003). 

9. World Car failed to meet it burden of proof to show that Hyundai violated its duty of 
good faith and fair dealing through allocations and sales efficiency because Hyundai 
calculated sales efficiency in the same manner for all dealers, World Car chose not to 
participate in many of the programs that could have led to additional discretionary 
allocation.  Tex. Occ. Code § 2301.478(b). 

9A. World Car met its burden of proof to show that Hyundai violated its duty of good faith 
and fair dealing through discretionary allocations and through requiring World Car to 
meet 100% sales efficiency between 2010 and 2013.  Tex. Occ. Code § 2301.478(b). 

 
ACCORDINGLY, IT IS ORDERED: 
 
1. That the findings of fact and conclusions of law in this Order are hereby adopted; and 

 
2. That World Car’s complaints under Occupations Code Sections 2301.467(a)(1), 

2301.468(2), and 2301.478(b) are hereby upheld.  
 
Dated: ________________________________ 
 
 

         
Raymond Palacios 
Chair, Board of Texas Department of Motor Vehicles 
 

ATTESTED: 

__________________________ 
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DATE:                      August 17, 2017
ACTION REQUESTED:  ISSUE ORDER AFTER REMAND

Texas Department of Motor Vehicles (TxDMV) Board 
Daniel Avitia, Director, Motor Vehicle Division  

To: 
From: 
Agenda Item: 6 
Subject: Dealerships’ Protest against Manufacturer’s Proposed Termination:   

Cecil Atkission Orange, LLC d/b/a Cecil Atkission Chrysler Jeep Dodge, Complainant v.  
FCA US, LLC, Respondent;   
MVD Docket No. 15-0015 LIC;   SOAH Docket No. 608-15-4315.LIC 

PURPOSE AND EXECUTIVE SUMMARY 
The State Office of Administrative Hearings (SOAH) issued the attached Proposal for Decision (PFD) and Supplemental PFD 
Following Remand for consideration by the Board of the Texas Department of Motor Vehicles.  

FINANCIAL IMPACT 
None 

BACKGROUND AND DISCUSSION 
On December 19, 2014, FCA US, LLC (FCA) provided notice to Cecil Atkission, Orange, LLC d/b/a Cecil Atkission Chrysler 
Jeep Dodge (Atkission) of its decision to terminate the franchise.   

The Motor Vehicle Division (MVD) referred the contested case matter to SOAH on June 15, 2015.  The administrative law 
judges (ALJs) conducted the hearing on the merits February 8 through 12, 2016; closed the administrative record April 18, 2016; 
and issued the PFD on June 17, 2016. 

The ALJs found that FCA established good cause for the termination of the franchise and recommended that the Board 
approve the franchise termination.  Atkission filed Exceptions to the PFD.  The Texas Automobile Dealers Association (TADA) 
filed an amicus curiae brief.  FCA filed a Reply in response to Atkission’s Exceptions.  

On August 10, 2016, the ALJs issued an exceptions letter, providing that the ALJs were making no changes to the PFD and 
determining that TADA filed its amicus curiae brief timely.  SOAH returned this contested case matter to the TxDMV.  The 
Board had jurisdiction to consider the contested case during its January 5, 2017, open meeting, when the Board remanded the 
matter to SOAH to further clarify (A) the legal status of the dealer’s financial contributions to the business and (B) how the 
money does--or does not--support the manufacturer’s proposed termination under the manufacturer’s December 19, 2014 
termination letter. 

On March 27, 2017, the ALJs issued a Supplement to the Proposal for Decision following Remand (Supplemental PFD).  The 
Supplemental PFD reviewed the earlier findings and further explained the ALJs findings as to the legal status of the dealer’s 
financial contributions to the business.  Atkission filed Exceptions on April 7, 2017, and FCA filed Replies to the Exceptions on 
April 21, 2017.  On April 21, 2017, the ALJs struck new testimony and did not admit new testimony into the evidentiary record.  
On May16, 2017, the ALJs issued their Exceptions Letter to the PFD and the Supplemental PFD.  On May 17, 2017, the ALJs 
confirmed that jurisdiction over this contested case matter was returned to the Board of the TxDMV.   

The issue presented in this case is whether FCA established—by a preponderance of the evidence 1—that there is 
good cause for termination of its franchise with Atkission, in accordance with Texas Occupations Code §2301.455. 

1  Tex. Occ. Code §2301.453(g) requires the Board to determine whether the party seeking the termination has established by a preponderance of the evidence 
that there is good cause for the proposed termination.  Black’s Law Dictionary defines “preponderance of the evidence” to mean the greater weight of the 
evidence; superior evidentiary weight that, though not sufficient to free the mind wholly from all reasonable doubt, is still sufficient to include a fair and 
impartial mind to one side of the issue rather than the other. This is the burden of proof in a civil trial, in which the jury is instructed to find for the party 
that, on the whole, has the stronger evidence, however slight the edge may be.  
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In determining whether FCA demonstrated good cause for termination, the Board shall consider all existing circumstances, 
including the following statutory factors.  For the Board’s convenience and consideration, the ALJs findings are summarized 
in the table, followed by more detailed summaries of each of the required factors.  Text in blue font is relevant t0 information 
from the Supplemental PFD.    
 

ISSUE LOCATION  
OF 

 THIS  
DISCUSSION 

POINT 

ALJs 
FOUND 

IN 
FAVOR 

OF: 
FACTOR 1:  Dealer's sales in relation to the sales in the market   (PFD pp. 14 – 22)  

(Supp. PFD p.3) 
FCA 

FACTOR 2:  Dealer's investment and obligations   (PFD pp 23 – 29) 
(Supp. PFD p.3&7) 

FCA 

FACTOR 3:  Injury or benefit to the public  (PFD pp 29 – 32) 
(Supp. PFD p. 3) 

FCA 

FACTOR 4:  Adequacy of the dealer's service facilities, equipment, parts, and personnel 
in relation to those of other dealers of new motor vehicles of the same line-make   

(PFD pp 32 –33) 
(Supp. PFD p. 4) 

FCA 
 

FACTOR 5:  Whether warranties are being honored by the dealer   (PFD pp 33 –36) 
(Supp. PFD p. 4) 

Neutral 

FACTOR 6:  Parties' compliance with the franchise, except to the extent that the 
franchise conflicts with Occupations Code Chapter 2301. The ALJs found Atkission 
violated its franchise agreement in 8 of 9 ways:  
 

(PFD pp 37-64) 
(Supp. PFD p. 4-6) 
 

FCA 
 

6.1. Atkission breached its sales performance obligations                    
 

(PFD pp. 37-44)  
(Supp. PFD p. 4) 

FCA 
 

6.2. Atkission’s warranty obligations                                                   
 

(PFD pp. 44-45)  
(Supp. PFD p. 4)  

Neutral 
 

6.3. Atkission breached its management obligations                             
 

(PFD pp. 45-47)  
(Supp. PFD p .4)  

FCA 
 

6.4. Atkission breached its personnel obligations                                 
 

(PFD pp. 47-50)  
(Supp. PFD p. 5)  

FCA 
 

6.5. Atkission breached its facility obligations                                      
 

(PFD pp. 50-52)  
(Supp. PFD p. 5)  

FCA 
 

6.6. Atkission breached its place of business obligations                      
 

(PFD pp. 52-54)  
(Supp. PFD p. 5)  

FCA 
 

6.7. Atkission breached its advertising obligations                               
 

(PFD pp. 54-55)  
(Supp. PFD p. 5) 

FCA 
 

6.8. Atkission breached its signage obligations                                     
 

(PFD pp. 56-59)  
(Supp. PFD p. 5) 

FCA 
 

6.9 Atkission breached its working capital and net worth obligations (PFD pp. 59-63) 
(Supp. PFD p. 5) 

FCA 
 

FACTOR 7:  Enforceability of the franchise from a public policy standpoint, 
including issues of the reasonableness of the franchise’s terms, oppression, adhesion, 
and the parties’ relative bargaining power  

(PFD pp 64) FCA 

Whether the desire for market penetration is the sole basis for termination       (PFD pp 64-65) 
(Supp. PFD p.11)   

FCA 
(Not the 

sole 
basis) 
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1. FACTOR 1:  Dealer's Sales in Relation to the Sales in the Market  (PFD pp 14 – 22) 

The ALJs decided this factor in favor of FCA.   After consideration of the evidence and arguments presented by the parties 
at the hearing, the ALJs found that FCA established that Atkission has poor sales in relation to the market, a factor that 
supports termination.     

 
2. FACTOR 2:  Dealer's Investment and Obligations  (PFD pp 23 – 29) 

The ALJs decided this factor in favor of FCA.  After consideration of the evidence and arguments presented by the parties 
at the hearing, the ALJs found that Atkission’s investment is minimal, to the point of being inadequate to properly operate 
the business.  The ALJs also found that Atkission’s dealership obligations are equally minimal.    

 
3. FACTOR 3:  Injury or Benefit to the Public  (PFD pp 29 – 32) 

The ALJs decided this factor weighs heavily in favor of FCA.  After consideration of the evidence and arguments presented 
by the parties at the hearing, the ALJs found that the termination of FCA’s franchise with Atkission will have a positive 
impact on the public, because the majority of Chrysler customers are already driving 20-40 miles to avoid Atkission and 
because there are few employees who are not already shared with Atkission Toyota.  These persons would likely become 
employees at the Toyota dealership.  The ALJs also found that if a new Chrysler dealership is established, additional jobs 
will be created.  

 
4. FACTOR 4:  Adequacy of the Dealer's Service Facilities, Equipment, Parts, and Personnel in Relation to those of 

Other Dealers of New Motor Vehicles of the Same Line-Make  (PFD pp 32 –33) 
With regard to the adequacy of Atkission’s service facilities, the ALJs decided the factor in favor of FCA.  After 
consideration of the evidence and arguments presented by the parties at the hearing, the ALJs pointed to Atkission’s 
testimony, admitting its facility is in poor condition, is not conducive to a successful business, is an eye-sore, and is not 
comparable to surrounding dealer’s facilities.  Atkission has no plans to improve this facility.  Atkission has not maintained 
a viable general manager, sales staff, or other dealership personnel.  The ALJs found the evidence to support termination 
of FCA’s franchise with the dealership.   

 
With regard to the adequacy of Atkission’s equipment or parts in relation to those of other Chrysler dealers, the ALJs 
observed that neither party offered evidence.  The ALJs found the factor to have a neutral impact on the god cause 
determination.  The ALJs found that the adequacy of Atkission service facilities, equipment, parts, and personnel is a 
factor that weighs slightly in favor of termination.     

 
5. FACTOR 5:  Whether Warranties are Being Honored by the Dealer  (PFD pp 33 –36) 

The ALJs decided that this factor neither supports nor weighs against termination.  After consideration of the evidence 
and arguments presented by the parties at the hearing, the ALJs noted that FCA never asserted that it desired to terminate 
the dealership due to warranty issues.   

 
6. FACTOR 6:  Parties' Compliance with the Franchise, Except to the Extent that the Franchise Conflicts with 

Occupations Code Chapter 2301  (PFD pp 37-64) 
 

After consideration of the evidence and arguments presented by the parties at the hearing, the ALJs decided that this 
factor supports FCA’s termination of its franchise with Atkission.   

6.1. The ALJs found that Atkission’s breach of sales performance obligations favors FCA’s termination of Atkission’s 
franchise.  The ALJs found Atkission to have a remarkably poor Minimum Sales Responsibility (MSR) achievement 
rate, the dealership ranks as the very worst performing FCA dealership in Texas, and the evidence does not 
demonstrate the poor sales performance was caused by force majeure (i.e., reconstruction on Interstate-10).   

6.2. The ALJs considered whether Atkission had breached warranty obligations and found that the evidence neither 
supports nor weighs against FCA’s termination of Atkission.      

6.3. The ALJs found that Atkission’s breach of management obligations favors FCA’s termination of its franchise with 
Atkission.  The ALJs found that Mr. Atkission failed to comply with his contractual obligation to manage the 
dealership and failed to comply with the 50% dealership presence requirement.   
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6.4. The ALJs found that Atkission’s breach of personnel obligations favors FCA’s termination of its franchise with 
Atkission.  The ALJs found that Atkission contractually committed itself to employ a sufficient number of employees 
at its current location and that force majeure is not applicable in this contested case.  The ALJs discussed that 
Atkission had five general managers since early 2012, resulting in a new sales manager and staff changes with each 
new general manager.  The ALJs also considered the number of Atkission’s employees who are also employees of 
Atkission Toyota, including the office manager, the finance and insurance employee, two office workers, an 
accounting department, and a comptroller. 

6.5. The ALJs found that Atkission breached its facility obligations in the Dealer Agreements, thereby favoring FCA’s 
termination of its franchise with Atkission.  Mr. Atkission admitted that the facilities are in very poor repair, very 
outdated, not up to  his standards, are very old, not laid out very well, are not very good, and do not compare 
favorably with other Chrysler dealerships or other dealerships in Orange, Texas.   

  FCA’s witnesses testified that the facilities are woefully inadequate, outdated, improperly branded, improperly 
maintained, do not meet FCA’s current design standards or signage requirements, and almost appear to be 
abandoned.  The ALJs again found that force majeure is not applicable in this case.   

  The ALJs findings are based on Atkission’s contractual commitments to operate in facilities that are relatively 
equivalent in their attractiveness, level of maintenance, and overall appearance to those of its competitors and 
contractually bound itself to the current location.  

6.6. The ALJs found that Atkission’s breach of business obligations favors FCA’s termination of its franchise with 
Atkission.  The ALJs found that FCA proved repeated violations of the place-of-business obligation in the Dealer 
Agreements, noting that the Chrysler brand is harmed when a Chrysler customer is made to travel to the facilities 
of another brand (i.e., to Atkission Toyota) to complete the transaction on Atkission’s Chrysler products.   

6.7. The ALJs found that Atkission’s breach of advertising obligations favors FCA’s termination of its franchise with 
Atkission.  The ALJs found the evidence established that Atkission has not complied with its contractual obligation 
to promote FCA products and services vigorously and aggressively.  The ALJs noted that Atkission does not devote 
vigorous effort to advertising, has not filled its advertising manager position, does not spend a fixed amount on 
advertising, and had not rented any of the available billboards near the dealership.   

6.8. The ALJs found that Atkission’s breach of signage obligations strongly supports FCA’s termination of its franchise 
with Atkission.  The dealership’s inaction--since 2008--to repair the main pole-sign revealed a remarkable passivity 
and apathy by Atkission about its own dealership affairs.  Atkission never repaired the main pole-sign that was 
damaged by Hurricane Ike in September 2008.  Instead, Atkission placed a plastic bag over the sign with the 
dealership’s name and brands printed on the bag. 

  The ALJs noted that the dealer agreement requires Atkission to display and maintain signs, fascia, and other signage 
in compliance with FCA’s policies and guidelines.  On April 9, 2013, Mr. Atkission obligated Atkission to purchase 
FCA’s current Millennium Signage; however, the dealership did not comply with the requirement and the dealership 
never installed the Millennium Signage.  Mr. Atkission testified that he never intended to install the signage at the 
current dealership location. 

6.9. The ALJs found that Atkission breached its working capital and net worth obligations in the Dealer Agreements 
and this factor favors FCA’s termination of its franchise with Atkission.  The ALJs found Atkission’s financial 
statements to show the dealership’s net worth has been a steadily growing negative number, Atkission has lost 
money every year since 2010, Atkission has not maintained working capital and net worth, and that Atkission’s 
proposal is unreasonable.  To show sufficient constructive working capital and constructive net worth throughout 
the dealership’s existence, Atkission proposed to merely reclassify “Cecil Money” on the dealership’s financial 
statements from “notes payable” and “contracts” to become “subordinated notes.”   

ALJs Supplemental PFD  
The ALJs Supplemental PFD reviewed record evidence and further clarified the legal status of the dealer’s financial 
contributions to the business, in accordance with the Board’s January 5, 2017, Order on Remand.  In the 
Supplemental PFD, the ALJs found that: 

• The evidence overwhelmingly establishes good cause to terminate Atkission’s franchise. 

• There exists a legal distinction between the individual (Mr. Atkission) and the dealer (Atkission Chrysler) that 
the Board is charged with enforcing.  (Supp. PFD p. 7) 

• By statute, the dealer is the “person who holds a GDN issued by the Board and “person” expressly includes 
a partnership, corporation, or other legal entity. (Supp. PFD p. 7) 
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• Mr. Atkission’s checks are unsecured payments, treated as subordinated debt on the dealer’s books. (Supp. 
PFD p. 6) 

• The payments lack any of the paperwork that one would normally expect to see with a loan. (Supp. PFD p. 6) 

• The payments are not the dealer’s obligation.  (Supp. PFD p. 7) 

• The dealer records the money as loaned funds and then pays Mr. Atkission interest on the principle, but not 
on the principle itself. (Supp. PFD p. 6) 

• The dealer’s office manager and bookkeeper indicated that none of the principle has ever been repaid. (Supp. 
PFD p. 6) 

• The dealer is under no obligation to repay the principle itself. (Supp. PFD p. 6) 

• Mr. Atkission testified that he is not to be repaid the principle.  (Supp. PFD p. 6) 

• The dealer’s accountant testified the payments are not debt, it’s not money to be repaid to Mr. Atkission, it’s 
never been repaid to Mr. Atkission, and it will likely never be repaid to Mr. Atkission. (Supp. PFD p. 6-7) 

• The dealer’s attorney asserted that Mr. Atkission does not want the money to be repaid.  (Supp. PFD p. 7) 

• From a legal and statutory perspective, the payments cannot be considered an investment. (Supp. PFD p. 7) 

• The money is not the dealer’s obligation, because the money need not be repaid.  (Supp. PFD p. 7) 

• The money is a capital contribution with no terms of repayment. (Supp. PFD p. 7) 

• If the payments were deemed to be a $6.25 million investment in the dealership by the dealer, it would not 
change the fact that such a level of investment was too little to successfully run the business, as evidenced by 
the remainder of the PFD, which discusses the many ways in which the dealer has chronically underperformed.  

• Atkission’s financial statements show that since 2010, the dealership has not met working capital and net worth 
obligations, meaning the Atkission dealership has lost money every year since 2010. (Supp. PFD p. 8) 

• The changes in accounting practices advocated by the dealership’s accountant to “constructive net worth” and 
“constructive working capital” are not actual “net worth” and “working capital” amounts, are not terms 
imposed by the franchise agreements, and would be inconsistent with t to FCA and to the U.S. IRS. (Supp. 
PFD p. 8-11) 

• The ALJs recommended the Board deny Atkission’s protest and allow FCA to terminate the franchise.  
(Supp. PFD p. 8-11) 

  
7. FACTOR 7:  Enforceability of the Franchise from a Public Policy Standpoint, Including Issues of the Reasonableness 

of the Franchise’s Terms, Oppression, Adhesion, and the Parties’ Relative Bargaining Power  (PFD pp 64) 
 The ALJs decided this factor in favor of FCA.  Neither party asserted a public policy standpoint.  After consideration of the 

evidence and arguments presented by the parties at the hearing, the ALJs discerned no public policy issues related to the 
enforceability of the franchise.  Because the franchise is enforceable from a public policy standpoint and because Atkission 
is not in compliance with multiple requirements of the franchise, the ALJs decided this factor supports FCA’s termination 
of its franchise with Atkission.  

 
8. Whether the Desire for Market Penetration is the Sole Basis for Termination  (pp 64-65) 
 After consideration of the evidence and arguments presented by the parties at the hearing, the ALJs found that a desire 

for market penetration is not FCA’s sole basis for proposing termination of the franchise between FCA and Atkission.  As 
other reasons for proposing termination, the ALJs pointed to Atkission’s breaches of the franchise agreement, failure to 
take care of the interests of consumers in Orange, the high number of sales by surrounding Chrysler dealerships into the 
Atkission sales locality, the dealership’s lack of effort to improve operations and to cure deficiencies, and Atkission’s 
damage to the Chrysler brand.  
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Board Authority 
Tex. Occ. Code Chapter 2301 provides the Board authority over these parties and the decision in this contested case matter.  
 
A. Tex. Occ. Code §2301.453 establishes requirements for a manufacturer’s termination of its franchise with a franchised 

dealership. 
• Tex. Occ. Code §2301.453(c)&(d) provide requirements for a manufacturer’s notice of termination of its franchise 

with a franchised dealership.  
• Tex. Occ. Code §2301.453(e) provides requirements for a dealership’s protest of a manufacturer’s notice of 

termination.  
• Tex. Occ. Code §2301.453(g) establishes that the burden of proof is on the manufacturer to establish by a 

preponderance of the evidence that there is good cause for the termination of the franchise with Atkission. 
 
B. Tex. Occ. Code §2301.455 provides factors the Board must consider when determining whether FCA established good 

cause for the proposed franchise termination.   
 
C. Tex. Occ. Code §2301.711 requires an order of the Board: 

1. to include a separate finding of fact for each of the specific issues in Tex. Occ. Code §2301.455; and  
2. to set forth additional findings of fact and conclusions of law on which the order is based.   
   

D. Tex. Gov’t Code §2001.058(e) allows the Board to change a finding of fact or conclusion of law made by the ALJs 
only if the Board determines: 
1. that the ALJs did not properly apply or interpret applicable law, agency rules, or prior administrative decisions; 
2. that a prior administrative decision on which the ALJ relied is incorrect or should be changed;  or 
3. that a technical error in a finding of fact should be changed. 

The Board shall state, in writing, the specific reason and legal basis for a change made under this subsection. 
 

SOAH ALJs’ Recommendations 
The SOAH ALJs found that FCA met its burden of proof (preponderance of the evidence) and found that the evidence 
overwhelmingly proved good cause for FCA’s termination of Atkission’s franchise agreement.  The ALJs recommended the 
Board deny Atkission’s protest and allow FCA to terminate the franchise.   
 
Documents 
The following documents are attached to this Executive Summary for consideration by the Board: 
 

1. SOAH ALJs’ Proposal for Decision 06/17/2016 

2. Atkission’s Exceptions to the Proposal for Decision 07/20/2016 

3. Texas Automobile Dealers Association’s (TADA) Amicus Curiae Brief  07/20/2016 

4. FCA’s Reply to Atkission’s Exceptions to the Proposal for Decision  08/04/2016 

5.  FCA’s Reply to Amicus Curiae Brief  of TADA 08/04/2016 

6. SOAH ALJs’ Exceptions Letter 08/10/2016 

7 Board Order on Remand & Transmittal  01/05/2017 

8 ALJs Supplement to the PFD Following Remand 03/27/2017 

9 Atkission’s Exceptions [and New Testimony] 04/07/2017 

10 FCA Replies to Exceptions to Supplemental PFD 04/21/2017 

11 FCA’s Motion to Strike New Testimony 04/21/2017 

12 ALJs Order No. 12 Striking New Evidence 05/01/2017 

13 ALJs Exceptions Letter to PFD and Supplemental PFD  05/16/2017 
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REFER TO SEPARATE DOCUMENT 

TXDMV BOARD BRIEFING NOTEBOOK 

VOLUME 2 

 

ALL RESPONSIVE MATERIAL FOR 

AGENDA ITEM # 6 

 
Franchised Dealer's Protest of Manufacturer's Notice of Termination  

  
 MVD Docket No. 15-0015.LIC; SOAH Docket No. 608-15-4315.LIC 
 Cecil Atkission Orange, LLC, d/b/a Cecil Atkission Chrysler Jeep Dodge, 
 Complainant v. FCA US, LLC, Respondent 
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STATE OFFICE OF ADMINISTRATIVE HEARINGS 
AUSTIN OFFICE 

300 West 15th Street Suite 504 
Austin. Texas 78701 
Phone: (512) 475-4993 
Fax: (512) 322-2061 

DATE 5/ I6/Z017 

NUMBER OF PAGES INCLUDING THIS COVER SHEET: § 
REGARDH\IG EXCEPTIONS LETTER (BY A!:][ 
DOCKET NUMBER: 608-15-4315,LIC 

JUDGE HUNTER BURKHALTER E E 
WILLIAM R CROCKER (ATTORNEY AT LAW) (512) 474-2540 

MARK T, CLOUATRE (303) S83-9999 

KAREN PHILLIPS (TEXAS AUTOMOBILE DEALERS (512) 322-0551 
AS SOCIATION) 
JOHN CHAMBLESS, 1I (THOMPSON, COE, COUSINS & 
IRONS, L.L.P,) 

(512) 70s-s7’/7 

WEBSTER C CASH (303) 244-1879 

JOHN P STREELMAN (303) 244-1879 

J. BRUCE BENNETT VIA EMAIL 
NATHAN ALLEN, JR (JONES, ALLEN & FUQUAY, LLP) (214) 343-7455 

MVD DOCKET CLERK (MOTOR VEHICLE DIVISION) (512) 465-4135 

DANIEL AVITIA (TEXAS DEPARTMENT OF MOTOR (512) 465-3666 
VEHICLES) 

Docket Clerk, Fax Number 512/465-4135 
NOTE: IF ALL PAGES ARE NOT RECEIVED, PLEASE CONTACT DENISE KlMBROUGH(dki) (512) 475-4993 

The infonnation contained in this facsimile message is privileged and confidential infonnation intended only for the use of the 
above-named recipient(s) or the individual or agent responsible to deliver it to the intended recipient You are hereby notified that 
any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this communication in 
error, please immediately notify us by telephone, and retum the original message to us at the address via the U.S. Postal Service 
Thank you 
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State Office of Administrative Hearings

K 

. i» 

Lesli G. Ginn 
Chief Administrative Law Judge 

May 16, 2017 

Daniel Avitia, Director VIA FACSIMILE NO. 512/465-3666 
Motor Vehicle Division 
Texas Department of Motor Vehicles 
4000 Jackson Avenue 
Austin, TX 78731 
RE: SOAI-I Docket No. 608~15~4315.LIC; MVD Docket No. 15~0015.LIC; Cecil Atkission 

Orange, LLC, d/b/a Cecil Atkissiun Chrysler Jeep Dodge v. FCA US LLC 
Dear Mr. Avitia: 

On January 26, 2017, the governing board of the Texas Department of Motor Vehicles 
forwarded to the State Ofiice of Administrative Hearings (SOAH) an “Interim Order Remanding 
to SOAH for Further Proceedings” (Remand Order). On March 27, 2017, we issued, in response 
to the Remand Order, a Supplement to the Proposal for Decision (Supplement PFD). Timely 
exceptions to the Supplement PFD were filed by Cecil Atkission Orange, LLC d/b/a Cecil 
Atkission Chrysler Jeep Dodge (Atkission Chrysler). Timely replies to Atkission Chrysler’s 
exceptions were filed by FCA US LLC (Chrysler). This letter responds to Atkission Chrysler’s 
exceptions and Chrysler‘s replies thereto. 

At the outset, we note that Atkission Chrysler attempted, through its exceptions, to 
introduce new evidence. As we have already ruled in Order No. 12, the new documents attached 
to Atkission Chrysler’s exceptions were not admitted into the evidentiary record in this case and 
were not considered. 

Response to Atkission Chrvsler Exception No. 4 

In the Remand Order, the Board directed: “the case is remanded to the State Office of 
Administrative Hearings to further clarify” two issues. As explained in the Supplement PFD, we 
carefully reviewed the Remand Order and the B0ard’s discussion of the PFD and concluded that 

300 W. 15"‘ Street, Suite 504, Austin, Texas 78701/P.O. Box 13025, Austin, Texas 7871 l—3025 
512 475.4993 (Mam) 512.475.3445 (Docketing) 512.475.4994 (Fax) 

www soah texas gov
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SOAH Docket N 0. 608-15-4315.LIC 
Exceptions Letter After Remand 
Page 2 

the Board sought additional explanation as to how we reached our conclusions on the two issues. 
Thus, we concluded there was no need to re-open the evidentiary record or to solicit additional 
briefing from the parties. 

Atkission Chrysler asserts that the decision not to re-open the record “violated the letter 
and spirit of the remand and Atkission’s right to due process of law, and constitutes unlawful 
procedure under the [Administrative Procedures Act].”1 We disagree. The “letter” of the 
Remand Order does not direct us to re-open the record. Similarly, we did not violate the spirit of 
the Remand Order. A review of the Board’s January 5, 2017 discussion of the PFD reveals that 
certain Board members had questions about our findings as to two issues: the legal status of 
Cecil Atkission’s financial contributions to the business (the so-called “Cecil Money”), and how 
the Cecil Money bears on Atkission Chrysler’s working capital and net woith obligations. The 
Board members did not suggest that We were hamstning by a shortage of evidence. They simply 
suggested we might have decided those issues wrongly. Thus, the Remand Order directed us to 
“further clarify” our findings on those issues. The Supplement PFD does that. Moreover, we 
continue to believe that there is no need to re-open the record because there is no dispute over the 
sufficiency of the evidence, but merely a dispute about the proper meaning of that evidence. The 
parties have already had the oppoitunity to present their evidence, and they both took full 
advantage of that opportunity. 

Atkission Chrysler asserts that our decision not to re-open the record violated its right to 
due process of law and constituted unlawful procedure under the Administrative Procedure Act.Z 
The company, however, provides no explanation of its assertion and cites no legal authority to 
support its claim. We believe, instead, that Atkission Chrysler was provided due process by its 
participation in the contested case hearing when it had the opportunity to fully present its case 
and cross-examine all opposing witnesses. 

Atkission Chrysler next asserts that our decision not to re-open the record violated 
“SOAH’s regular practice and procedure.”3 We reject the notion that remands at SOAI-I are 
legally govemed by any unstated “regular practice and procedure.” We also reject the premise 
that Atkission Chrysler’s evidence proves the existence of a regilar practice and procedure. In 
support of its argument, the company cites to three contested cases before SOAH over the last 
14 years involving three different referring agencies and subject matters. SOAI-I hears many 
thousands of cases for scores of referring agencies each year. The premise that the practice 
followed in three cases over 14 years establishes a regular practice and procedure is not tenable. 

' Atkission Chiysler Exceptions at 4, ll 
2 Atkission Chrysler Exceptions at 4, ll. 
3 Atkission Chrysler Exceptions at ll n. 5.
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Moreover, the cases cited by Atkission Chrysler are simply inapt. In all three, the 
referring agency issued a remand order in which it expressly directed the ALJ to re-open the 
record for the purpose of receiving additional evidence.‘ 

Response to Atkission Chrvsler Exception No. 1 

As already noted, the Remand Order asked the ALJ s to “clarity . . . the legal status of the 
dealer’s financial contributions to the business [i.e., the Cecil Money].” In the Supplement PFD 
we did so, writing a lengthy explanation of why the $6.25 million in Cecil Money should be 
considered neither the dealer’s investment nor its obligation. At the end of that explanation we 
included the following paragraph: 

The ALJs note that, even if the Cecil Money were re-classified as an investment 
of the dealer, the overall level of the dealer‘s investment would still clearly be 
insufficient and termination would still be warranted. That is, if the Cecil Money 
were deemed to be a $6.25 million investment in the dealership by the dealer, it 

would not change the fact that such a level of investment was obviously too little 
to successfully run the business, as evidenced by the remainder ofthe PFD which 
discusses the many ways in which the dealer has chronically underperformed. 
Stated differently, regardless of how it is classified, the $6.25 million was put to 
work in the running of the dealership, yet it was plainly not enough to prevent the 
business from being a poorly operated and money-losing enterprises 

In their exceptions, Atkission Chrysler argues that this paragraph improperly exceeds the 
scope of the Remand Order: 

The AL.Is’ sole task on remand was to clarify (1) the “legal status” of the $6.25 
million, and (2) how that money does — or does not — support [Chrysler’s] 
proposed termination based on the working capital and net Worth obligations. 
I-low the dealership was operated whether it was or was not losing money and 
any other observations about the dealership or its operations were irrelevant to 
that task and violated the Remand Order.‘ 

° SOAH Dkt No 458-14-S030, Texasxllcoholrc Bev. Comn 'n v. Hernandez (Order Granting Motion for Rehearing 
and Remanding to the State Office of Administrative Heanrigs); SOAH Dkt No. 608—13—4599.LIC, BudgetLeasing. 
Inc. v. Volkswagen Gruup 0fAmerieu, Inc. (Interim Order Remanding the Case to the State Office of Administrative 
Hearings for Further Proceedings); SOAH Dkt No. 473-03-1282, Application of Central Power and Lrghl Company 
f0rAuth0riry to Reconcile Fuel Cost: (Order on Remand). 
5 Supplement PFD at 8. 
6 Atkission Chrysler Exceptions at 7 (emphasis in original), see also at 9.
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Atkission Chrysler argues that this is so because “whether the ‘level of investment’ was ‘too 
little,’ as the ALJs assert, is immaterial to the remand and to the Board’s termination decision. 
The ‘level of investment’ in the dealership is not mentioned in the termination statute.”7 

Atkission Chrysler’s assertions on this point are incorrect. It is tme that the statute 
goveming the termination of dealers does not include the phrase “level of investment.” 
However, the statute does state that the ALJs (and the Board) must consider “the dealer’s 
investment and obligations.”8 In other words, the amount (or level) of a dealer’s investment is 
directly relevant to the issue of termination. In the PFD, we considered the $6.25 million in 
Cecil Money and concluded that it should not be considered an investment or obligation of 
Atkission Chrysler.9 It is this conclusion that some Board members appear to have questioned. 
Thus, when asked in the Remand Order to “clarify . . . the legal status” of the Cecil Money, it 

was necessary to revisit the issue of whether, as a legal matter, the Cecil Money constitutes an 
investment or obligation of Atkission Chrysler. Moreover, we deemed it appropriate to point out 
that, regardless of how that money is classified, the overall amount of the dealer’s investment 
would still be insufficient and termination would still be wananted. 

Response to Atkission Chrvsler Exception No. 5 

Atkission Chrysler argues that the statement in the Supplement PFD that “the evidence 
overwhelmingly ‘proves’ or ‘establishes’ good cause to terminate the Atkission dealership” is 

untrue and outside the scope of the Remand Orderrw Atkission Chrysler’s disagreement with the 
statement has been previously addressed. With regard to the scope of the Remand Order, we 
believe the statement was appropriately made. The Remand Order asks whether termination was 
supported by “the legal status of the dealer’s financial contributions to the business,” and the 
Supplement PFD concludes that termination is overwhelmingly supported by the evidence. 

Response to Atkission Chrvsler Exception Nos. Z and 3 

The issues raised in Atkission Chrysler’s Exception Nos. 2 and 3 were previously raised 
in post-hearing briefing and considered in preparation of the PFD and the Supplement PFD. As 
such, those issues are not re-visited here. 

7 Atkission Chrysler Exceptions at 9 (emphasis in original) 
“ Tex Occ. Code § 230l.455(a)(2). 
’ PFD at 23729. 
‘U Atkission Chrysler Exceptions at ll.
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For the foregoing reasons, we recommend no changes to the PFD or the 
Supplement PFD. 

l\/117/I-EB/dk 

cc 

Sincerely, 

untei‘ . ti halt 
Adiniizisrratiur L-aw Judge 

7lt@.1»2»;§:»}%£" 
Meitra Farhadi 
Administrative Law Judge 

Karen Phillips, Geneml Counsel/EVP, Texas Automobile Dealers Association, 1108 Lavaea St 
Suite S00, Austin, TX 78701 - VIA FACSIMILE 
Mark T. Clouatre, Nelson, Mullins, Riley & Scarborough LLP, 1400 Wewatta St., Ste 500, 
Denver , CO 80202 — VIA FACSHVHLE 
Webster C. Cash and John P. Streelman, Wheeler Tngg O’Donnell, LLP, 370 Seventeenth Street, 
Suite 4500, Denver, CO 80202 — VIA FACSHVIILE 
John Chambless, II, Thompson, Coe, Cousins A’: Irons, LLP, 701 Brazos, Suite 1500, 
Austin, TX 78701 — VIA FACSIMILE 
William R. Crocker, .1. 807 Brazos, Suite 1014, Austin, TX 78701 — VIA FACSHVHLE 
J. Bnice Bennett, Cardwell, Hart & Bennetg LLP, 807 Brazos, Suite 1001, Austin, TX 78701 - 

VIA EMAIL 
Nathan Allen, Jr , Jones, Allen & Fuquay, LLP, 8828 Greenville Ave , Dallas, TX 75234 - 

VIA FACSIMILE MVD Docket Clerk, Motor Vehicle Division, Texas Department of Motor Vehicles, 
4000 Jackson Avenue, Austin, Texas 78731 — VIA FACSIMILE
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State Office of Administrative Hearings 

Lesli G. Ginn 
Chief Administrative Law Judge 

June 17, 2016 

Daniel A vi ti a, Director 
Motor Vehicle Division 

VIA INTERAGENCY MAIL 

Texas Department of Motor Vehicles 
4000 Jackson Avenue 
Austin, TX 78731 

RE: SOAH Docket No. 608-15-4315.LIC; MVD Docket No. 15-0015.LIC; Cecil Atkission 
Orange, LLC, d/b/a Cecil Atkission Chrysler Jeep Dodge v. FCA US LLC 

Dear Mr. Avitia: 

Please find enclosed a Proposal for Decision in this case. 
recommendation and underlying rationale. 

It contains our 

Exceptions and replies may be filed by any party in accordance with 1 Tex. Admin. 
Code§ 155.507(c), a SOAH rule which may be found at www.soah.state.tx.us. 

MF/eh 
Enclosure 

Sincerely, 

Meitra Farhadi 
Administrative Law Judge 

cc; Mark T. Clouatre, Webster C. Cash and John P. Streelman, Wheeler Trigg O'Donnell, LLP, 
370 Seventeenth Street, Suite 4500, Denver, CO 80202 - VIA REGULAR MAIL 
John Chambless, II, Thompson, Coe, Cousins & Irons, LLP, 701 Brazos, Suite 1500, Austin, TX 78701 -
VIA REGULAR MAIL 
William R. Crocker, 807 Brazos, Suite 1014, Austin, TX 78701 - VIA REGULAR MAIL 
MVD Docket Clerk, Motor Vehicle Division, Texas Department of Motor Vehicles, 4000 Jackson 
Avenue, Austin, Texas 78731 - VIA INTERAGENCY MAIL 

300 W. 15th Street, Suite 504, Austin, Texas 78701/ P.O. Box 13025, Austin, Texas 78711-3025 
512.475.4993 (Main) 512.475.3445 (Docketing) 512.475.4994 (Fax) 

www.soah.texas.gov 
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CECIL ATKISSION ORANGE, LLC, 
d/b/a CECIL ATKISSION CHRYSLER 
JEEP DODGE, 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

BEFORE THE STATE OFFICE 

Complainant 

v. 

FCAUSLLC, 
Respondent 

OF 

ADMINISTRATIVE HEARINGS 

PROPOSAL FOR DECISION 

Since 2008, Cecil Atkission Orange, LLC d/b/a Cecil Atkission Chrysler Jeep Dodge has 

operated a Chrysler dealership in Orange, Texas (Atkission Chrysler or the dealership) pursuant 

to Sales and Service Agreements and their Additional Terms and Provisions (the Dealer 

Agreements or the franchise agreement) with FCA US LLC (Chrysler or FCA). On 

December 19, 2014, Chrysler notified Atkission Chrysler of its decision to terminate the Dealer 

Agreements via a Notice of Termination, citing numerous reasons: (1) failure to meet sales 

performance obligations; (2) failure to comply with signage obligations; (3) failure to 1neet 

management and sales personnel obligations; (4) failure to meet advertising and sales promotion 

obligations; (5) failure to meet working capital obligations; and (6) failure to meet net worth 

obligations. 1 In response to the Notice of Termination, on February 20, 2015, Atkission Chrysler 

filed a protest with the Texas Department of Motor Vehicles (Department).2 On June 15, 2015, 

the Depart1nent referred this case to the State Office of Administrative Hearings (SOAH) for a 

contested case hearing. 

1 FCAEx. 67. 
2 The applicable statutes reference the "board" which, for purposes herein, is the Department and its governing 
board. Tex. Occ. Code (Code)§§ 2301.002(2), .OOS(a). 
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In referring this matter to SOAH, the Department identified the following issues to be 

addressed in the hearing: 

(1) whether FCA's Notice of Termination complied with Texas Occupation 
Code (Code)§ 2301.453; 

(2) whether FCA established good cause for termination in accordance with 
Code§ 2301.455; 

(3) whether sanctions, penalties, or orders are appropriate under Code chapter 
2301, including§§ 2301.651, 2301.801, and 2301.802; and 

(4) whether declaratory decisions or orders are required in accordance with 
Code§ 2301.153(a)(8). 

After considering the evidence and arguments presented, the Administrative Law Judges 

(ALis) find that FCA's Notice of Termination complied with Code § 2301.453 (the procedural 

process for termination), and FCA has established good cause to terminate the Dealer 

Agreements in accordance with Code § 2301.455. Accordingly, the AIJs recommend 

ter1nination of Atkission Chrysler's franchise. Further, because good cause for termination has 

been determined, sanctions, penalties, and further orders are not appropriate in this case, and 

further declaratory decisions or orders are not required. 

I. PROCEDURAL HISTORY AND JURISDICTION 

The hearing on the merits was held on February 8-12, 2016, before AIJs Meitra Farhadi 

and Hunter Burkhalter in Austin, Texas. Atkission Chrysler appeared and was represented by 

attorneys William R. Crocker and Nathan Allen, Jr. FCA appeared and was represented by 

attorneys Mark T. Clouatre, John P. Streelman, and Webster C. Cash, III. The record closed on 

April 18, 2016, after the parties submitted written closing arguments. 

Prior to the hearing on the merits, FCA filed a plea to the jurisdiction alleging Atkission 

Chrysler failed to timely file its protest, which was denied in SOAH Order No. 7. FCA again 

raises the same jurisdictional challenge in its closing brief-that, pursuant to Code 
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§ 2301.453(e), Atkission Chrysler had until February 20, 2015, to file a protest to the Notice of 

Termination but failed to meet that deadline.3 Because the ALJs still find that Atkission 

Chrysler's protest was timely filed with the Department on February 20, 2015,4 the jurisdictional 

challenge is again denied. No other notice or jurisdictional challenges were raised by the parties. 

Therefore, those matters are addressed in the findings of fact and conclusions of law without 

further discussion here. 

II. APPLICABLELAW 

A. Regulatory Framework for Termination 

Code chapter 2301 provides the regulatory framework for this case. Under the Code, the 

Department has the statutory authority to regulate franchise relationships between dealers and 

motor vehicle manufacturers. Among other things, the Code contains limits on a manufacturer's 

ability to terminate a franchise agreement with a dealership, requiring that any protested 

termination must first be approved by the Department.5 Specifically, the Code provides: 

2301.453. TERMINATION OR DISCONTINUANCE OF FRANCHISE. 
(a) Notwithstanding the terms of any franchise, a manufacturer, distributor, or 
representative may not terminate or discontinue a franchise with a franchised 
dealer or directly or indirectly force or attempt to force a franchised dealer to 
relocate or discontinue a line-make or parts or products related to that line-make 
unless the manufacturer, distributor, or representative provides notice of the 
termination or discontinuance as required by Subsection (c) and: 

(1) the manufacturer, distributor, or representative receives the dealer's 
informed written consent; 

(2) the appropriate time for the dealer to file a protest under Subsection (e) 
has expired; or 

(3) the board makes a determination of good cause under Subsection (g). 

3 FCA Initial Brief at 5. 
4 See Exhibit 1 to Atkission Chrysler's Opposition to Plea to Jurisdiction. 
5 Code§ 2301.453. 
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In determining whether to approve a franchise termination after a protest has been filed, 

the Department must determine whether the manufacturer has established, by a preponderance of 

the evidence, that there is good cause for the proposed termination.6 In determining good cause, 

the Department is mandated to consider all "existing circumstances," including: 

(1) the dealer's sales in relation to the sales in the market; 

(2) the dealer's investment and obligations; 

(3) injury or benefit to the public; 

(4) the adequacy of the dealer's service facilities, equipment, parts, and 
personnel in relation to those of other dealers of new motor vehicles of the 
same line-make; 

(5) whether warranties are being honored by the dealer; 

(6) the parties' co1npliance with the franchise, except to the extent that the 
franchise conflicts with this chapter; and 

(7) the enforceability of the franchise from a public policy standpoint, 
including issues of the reasonableness of the franchise's terms, oppression, 
adhesion, and the parties' relative bargaining power. 7 

A desire for market penetration, standing alone, does not establish good cause for 

termination of a dealer's franchise.8 If a dealer files a timely protest, then the Department is 

required to notify the manufacturer, a hearing must be held, and the manufacturer 1nay not 

terminate the franchise until the Department issues a final decision finding good cause for the 

terrnination.9 

' Code § 2301.453(g). 

' Code§ 2301.455(a)(l)-(7). 
8 Code§ 2301.455(b}. 

' Code§ 2301.453(a)(3). (f)(l)-(3). 
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In evaluating whether good cause exists for termination of the Atkission Chrysler 

franchise, the parties disagree on the relevant time period to consider as well as the relevant 

factors. 

1. Time Period 

While not specifying an exact time period for evidence to be relevant in this proceeding, 

Atkission Chrysler argues that the Department is required to consider evidence from both before 

and after the Notice of Termination.1° FCA argues, on the other hand, that the Code's use of the 

phrase "all existing circumstances" means the Department is to consider the information that 

existed at the time of the Notice of Termination, but should not consider information that did not 

exist at the time of the Notice of Termination. II 

While the statute does not set out a specific time period to consider, it does require the 

Department to consider "all existing circumstances."12 Given this language, the ALls find the 

inquiry is not limited to the information in existence at the time of the Notice of Termination. 

Rather, the inquiry should include all information available to the Department at the time it 

makes a final decision. The ALls find further support for lhis reading in an opinion by the Third 

Court of Appeals holding that "[t)he Board is authorized to evaluate the dealer's past and current 

performance with regard to sales, service, warranties, and compliance with franchise 

agreements."13 FCA cited to this case for the statement that the Board cannot base its decision 

on "a speculative evaluation of what kind of relationship a manufacturer and dealer might have 

in the future," and the ALls agree. However, the circumstances existing up until the time of 

10 Atkission Chrysler (AC) Reply Brief at 2-3, 

11 FCA Reply Brief at 2. 
12 Code§ 2.101.455(a) (emphasis added). 

13 Ford Motor Co. v. Motor Vehicle Bd. of Texas Dept. of Transp./Metro Ford Truck Sales, Inc., 21 S.W.3d 744, 
759 (Tex. App.-Austin 2000, pet. denied) (emphasis added). 
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hearing are not speculative in nature. 14 Because the Administrative Procedure Act requires that 

findings of fact be based upon evidence in the record or matters officially noticed,15 the close of 

the evidentiary record serves as the natural end point for the relevant time period. Thus, the 

Department can take into account all available information from the evidentiary record when 

making its decision, giving the Department a better factual basis from which lo make a decision. 

This comports with the language "all existing circumstances" found in the statute. At the same 

time, it also provides a defined "end point" to the inquiry-with such end point being the close 

of the evidentiary record. Therefore, the AUs conclude that the Department should make its 

determination based on all of the evidence in the record, and this includes any information that 

bears upon the dealership's performance at any time, including after the Notice of Termination 

has issued. 

2. Factors 

Atkission Chrysler claims that when making a good cause determination, the Department 

should be li1nited to the grounds listed in the Notice of Termination, "viewed in light of all 

existing or current circumstances."16 More specifically, Atkission Chrysler contends that, 

although the statutory good cause factors listed in Code§ 2301.455 may support a termination on 

a ground identified in the Notice of Termination, they cannot support terminating the dealer's 

franchise on an unnoticed ground.17 While Atkission Chrysler cites to a number of decisions in 

which the Department terminated based on a ground specified in the termination notice, it fails to 

cite the AUs to any support for the interpretation that the Department cannot terminate a 

dealer's franchise on an unnoticed statutory good cause factor. 

In contrast, FCA argues that, while the manufacturer must give notice of termination 

stating the grounds for termination, once a protest is filed the Department 1nust then consider all 

14 FCA Reply Brief at 2. 
15 Tex. Gov't Code§ 2001.141(c). 
16 AC Reply Brief at 3. 
17 AC Reply Brief at 4. 
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grounds stated in the Notice of Termination plus all factors listed in Code § 2301.455 to 

determine if the manufacturer has established good cause to terminate-even if the grounds in 

Code§ 2301.455 include some not listed in the Notice of Termination. As support, FCA cites to 

a number of appellate cases wherein the inference is made that all of the statutory criteria must 

be considered by the Department to some degree.18 

In construing the plain meaning of the Code, it is clear that the Department must consider 

the factors set forth in Code § 2301.455(a); however, the manufacturer may have additional 

reasons to terminate that they provide in the Notice of Termination. Thus, the AIJs conclude 

that the relevant factors for the Department to consider in making a good cause determination are 

both the grounds specified by the manufacturer in the Notice of Termination as well as the 

statutory factors set forth in Code§ 2301.455(a). 

III. BACKGROUND 

A. The Dealership 

FCA is the exclusive distributor of Chrysler, Jeep, Dodge, and Ram vehicles (Chrysler or 

FCA vehicles) in the United States. FCA sells Chrysler vehicles to a network of authorized 

dealers, and the dealers, in turn, sell Chrysler vehicles and provide service to the general public. 

Atkission Chrysler is an authorized Chrysler dealer located on the south side of Interstate 

Highway 10 (I-10) at 4103 I-10 East in Orange, Texas.19 Since March 3, 2008, FCA and 

Atkission Chrysler have been parties to the Dealer Agreements, which set out the respective 

obligations of the parties.20 Atkission Chrysler is one of roughly 170 Chrysler dealers in the 

State of Texas and is part of FCA's Southwest Business Center-a network of Chrysler dealers 

spanning six states in the Southwestern United States.21 Atkission Chrysler is the sole Chrysler 

111 FCA Initial Brief at 50. 

19 FCA Ex. 10. 

w FCA fa>. 27(b)-27(d). 27(0, 28(o)-28(b). 
21 Tr. at 38-39, 362-63. 
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dealer responsible for serving consumers in the township and rural areas surrounding 

Orange, Texas (the Orange Sales Locality).22 The closest Chrysler dealer is approximately 22 

miles away.23 Atkission Chrysler is part of a dealership group that operates seven car dealerships 

throughout Texas, three of which are Chrysler dealerships. The group is controlled by 

Cecil Atkission, an owner and operator of car dealerships with over 30 years of experience in the 

industry.24 In addition to the Atkission Chrysler dealership, Mr. Atkission also owns and 

operates a Toyota dealership in Orange (Atkission Toyota) located approximately 2 miles east of 

Atkission Chrysler.25 

On December 17, 2013, FCA issued a Notice of Default to Atkission Chrysler, formally 

notifying it of its alleged breaches of the Dealer Agreements and allowing an opportunity to cure 

said breaches within the following 6-month period.26 Twelve months later, on 

December 19, 2014, FCA issued the Notice ofTermination.27 

B. The Relocation Issue 

Throughout this proceeding, Atkission Chrysler has sought to turn this case into 

something that it is not. This is a case in which FCA is seeking permission to terminate its 

Dealer Agreements with Atkission Chrysler. The dealership, however, would like it to be a 

forum in which it proves that, rather than being terminated, the dealership should be relocated. 

In order to understand why the ALls decline to convert this case i11to a relocation case, it is 

helpful to understand the history of the relocation issue. 

22 FCA Exs. 27(b)-27(d), 27(f), 151 al 5; Tr. at 376. 1'he Orange Sales Locality docs not have separate sales zones 
within it. Tr. at 377. 

23 Tr. at 42. 
24 Tr. at 833-37. Mr. Atkission holds a 52% ownership interest in, and is President of, Atkission Chrysler. FCA 
Ex" 27(b )-27( d). 
2~ Tr. at 833-37. 

26 FCA Exs. 64, 67 at 4. 
27 FCA Ex. 67. The cure deadline set out in the Notice of Default was June 30, 2014. However, FCA subsequently 
extended the deadline until December 19, 2014, for a total period of 12-months to cure. Tr. at 397. 
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For reasons that will be explained throughout the remainder of this PFD, Atkission 

Chrysler considers its current location to be "horrible" and wants to move the dealership to be 

co-located with the Atkission Toyota dealership. The dealership even takes the position that the 

move will be a "panacea" which will cure the many deficiencies in its performance. 28 

Mr. Atkission testified that he has never believed the dealership is in a good location, he 

has wanted to relocate since he bought it in 2008, and he has been working ever since then to 

relocate it.29 Mr. Atkission testified that he has "always been committed to the relocation ... 

from the time [I] bought it."30 In 2011 through 2013, he purchased the land next to his Toyota 

dealership where he hopes to relocate the Chrysler dealership.31 

In November 2013, Atkission Chrysler made its first-ever, tentative request to FCA for 

permission to relocate to a site adjacent to Atkission Toyota (the 11/13 Relocation Request). The 

request consisted of a one-page letter. The only detail provided as to the requested move was the 

address of the Toyota location.32 FCA witnesses testified that, in order to evaluate a relocation 

request, FCA must be provided a number of details, such as the size and dimensions of the new 

property, blueprints, architectural drawings, and other detailed explanations of what the proposed 

new facilities would look like, an anticipated construction timeline, and so on. No such details 

were provided in the 11/13 Relocation Request.33 

In December 2013, Daniel Fritz, FCA Regional Network Manager for FCA's Southwest, 

Mid-Atlantic, and Midwest Business Centers, called and emailed Mr. Atkission explaining that it 

was impossible for FCA to evaluate the 11/13 Relocation Request because it lacked all of the 

necessary information. Mr. Fritz asked for the additional information and promised that FCA 

28 Tr.at916. 
29 Tr. al 838-40. 
30 Tr. at 903. 
31 Tr. at 840-42. 
32 FCA Ex. 63(a). 
33 Tr. at 185-86, 292-93. 
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would evaluate the request as soon as the information was received.34 Mr. Fritz reminded 

Mr. Atkission in January 2014 that he needed more information.35 In February 2014, Mr. Fritz 

and Mr. Atkission toured the proposed relocation site and Mr. Fritz again reminded 

Mr. Atkission that FCA needed more details about the requested relocation. 

In July 2014, eight months after submitting the 11/13 Relocation Request and more than 

six years after acquiring the dealership, Mr. Atkission first provided to FCA a few details about 

the proposed relocation. Specifically, he provided a one-page plat of the proposed relocation 

site.36 The plat was unsettling to FCA and still lacked the information (such as dimensions, 

interior layouts, etc.) needed to evaluate the relocation request. FCA was concerned that, as 

depicted in the plat, the Toyota and Chrysler dealerships would be closely interwoven in a 

manner that would be confusing to customers. It was also a different layout than had been 

explained to Mr. Fritz during his February 2014 tour.37 Nevertheless, FCA evaluated the request 

and, by letter dated July 28, 2014, notified the dealership that it was denying its 11/13 Relocation 

Request because it was counter to FCA policies (the 7/14 Relocation Denial).38 The dealership 

never challenged the 7/14 Relocation Denial, such as by filing a complaint with the Department. 

On May 6, 2015, six months after FCA filed its Notice of Termination and on the day a 

mediation was being held in this termination case, Mr. Atkission emailed to FCA, without any 

further explanation, three architectural drawings that appear to represent the configuration of his 

hoped-for new location adjacent to the Toyota dealership (the 5/15 Relocation Request).39 FCA 

treated the drawings as a request to relocate, promptly evaluated the request and, l)y letter dated 

May 19, 2015, notified the dealership that it was denying the 5/15 Relocation Request for the 

34 Tr. at 185-90; FCA Ex. 63(b). 

35 Tr. at 190-91. 
36 FCA Ex. 65(h) at 4; Tr. at 193-94. 
37 Tr. at 194-95. 

JR FCA Ex. 66; Tr. at 196-97. 

39 FCA Ex. 68. 
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same reasons it denied the prior one (the 5/15 Relocation Denial).40 According lo the FCA 

employee who signed the 5/15 Relocation Denial letter, National Dealer Placement Manager 

Christopher Chandler, the 5/15 Relocation Request was: (1) incomplete; (2) unreasonable 

because it "jammed" the Chrysler facilities into the Toyota facilities and left Toyota with many 

times the roadway frontage allotted to Chrysler; and (3) improper because it constituted a 

relocation request at a time when all proceeding regarding Atkission Chrysler should have been 

legally stayed in light of the pending termination proceeding.41 The dealership never challenged 

the 5/15 Relocation Denial, such as by filing a complaint with the Department. 

In early September 2015, nine months after FCA filed its Notice of Termination and three 

months after this termination case had been referred to SOAH, Mr. Atkission emailed to FCA 

new and different site plans for his hoped-for new location adjacent to the Toyota dealership (the 

9/15 Relocation Request).42 FCA again promptly evaluated the request and, by letter dated 

September 21, 2015, notified the dealership that it was denying the 9/15 Relocation Request for 

the same reasons (the 9/15 Relocation Denial).43 By letter dated October 6, 2015, Mr. Atkission 

responded to the 9/15 Relocation Denial. This appears to be the first time the dealership ever 

responded to any of the relocation denials. In the letter, Mr. Atkission stated that the 9/15 

Relocation Request "was never intended to be a formal proposal or request for approval of the 

relocation of the dealership" nor "was it ever intended to satisfy the applicable requirements of 

the Texas Occupations Code." Instead, its purpose was merely to show FCA the relocation 

"concept."44 

Despite Mr. Atkission's insistence that he had never filed an actual relocation request, on 

December 31, 2015, Atkission Chrysler filed with the Department an Original Co1nplaint 

appealing the 9/15 Relocation Denial. On February 10, 2016, the Department notified the 

4° FCA Ex. 69; Tr. at 294-95, 
41 Tr. at408-09. 
42 FCA Exs. 72, 74; Tr. at 296, 411-12. 
41 FCA Ex. 75; Tr. at 412-13. 
44 FCA Ex. 76. 
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dealership that it was rejecting the Original Complaint on the grounds that it was barred by a 

statutory stay and, therefore, not ripe for adjudication.45 Since the 9/15 Relocation Request, FCA 

has received no more relocation requests.46 

Atkission Chrysler has never provided to FCA all of the information needed to fully 

evaluate a relocation request.47 Mr. Atkission claimed to have received "tentative" approval 

from Toyota for the move, but agreed that he lacked "final" approval from Toyota.48 

The ALls present this history regarding the relocation issue to make two points. First, as 

a matter of law the dealership's desire to relocate has never bee11, and cannot legally be, a part of 

this case. By statute, as soon as FCA initiated this termination proceeding, the dealership was 

prohibited from committing any act that could affect the legal rights or duties of the parties.49 

Accordingly, on March 2, 2015, the Department issued an order imposing a stay in accordance 

with the statute. On December 31, 2015, Atkission Chrysler moved to have its appeal of the 9/15 

Relocation Denial consolidated with this case. Because that appeal was stayed by operation of 

law and because the appeal had not been referred by the Department to SOAH as a contested 

case, the dealership's request wa-; denied.so Moreover, on February 10, 2016, the Department 

notified the dealership that was rejecting the dealership's Original Complaint on the grounds that 

it is not ripe for adjudication.s1 

Second, the history of the relocation issue sheds an unflattering light on the dealership in 

a way that suggests termination is warranted. As will be seen throughout the rest of this PFD, 

Atkission Chrysler consistently has been a poorly performing dealership since its inception in 

45 FCA Ex. 163. 
46 Tr. at 415. 
47 Tr. at 291, 1004. 
48 Tr. at 1004-05. 
49 Code§ 2301.803(a)(2). 

'
0 SOAH Order No. 8 issued January 8, 2016. 

51 FCA Ex. 163. 
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2008. In this case, the dealership has blamed its location as the sole cause of its poor 

performance. A.;; will be discussed more below, the AUs are not convinced that the location is a 

bad one, nor are they convinced that the dealership's poor performance can be blamed on the 

location. 

Mr. Atkission repeatedly testified that he has always believed that the location was bad 

and has been working to move it since purchasing it in 2008. The evidence proves otherwise. 

The dealership's first request to move was made in late 2013. That request and all those that 

followed were incomplete, ineffective, and submitted without any urgency on the dealership's 

part. Despite repeated explanations from FCA as to what information was needed, none of the 

dealership's requests were complete, but consisted of only the barest of information. Moreover, 

most of the requests came after this termination proceeding had already begun. This suggests 

that the relocation issue was not being legitimately raised by the dealership but, rather, 

constitutes a defensive strategy to counter the termination proceeding. Even today, there is no 

complete relocation request, but only a bare-bones "concept." 

Thus, taking the dealership's arguments at face value, that it is in a "horrible" location 

that has caused it to perform at a very sub-par level for eight years, it still has to correct the 

situation or even start the process with FCA whereby the situation 1night be corrected. This 

suggests that the dealership lacks the fundamental will or ability to manage its own affairs. This 

behavior leads to the conclusion that it is entirely reasonable for FCA to want to terminate its 

business relationship with the dealership. 

IV. DISCUSSION OF THE ISSUES 

Because all six of FCA's reasons for termination overlap with the statutory factors, they 

will be discussed within the context of the statutory factors. 
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The evidence in the record shows the following. On December 19, 2014, FCA notified 

Atkission Chrysler of its decision to terminate the dealer franchise agreement, citing the 

following reasons: (1) failure to meet sales performance obligations; (2) failure to comply with 

signage obligations; (3) failure to meet management and sales personnel obligations; (4) failure 

to meet advertising and sales promotion obligations; (5) failure to meet working capital 

obligations; and (6) failure to meet net worth obligations.52 The notice contained specific 

grounds for the termination, included the required "conspicuous statement," and specified that 

the termination would not take effect until 60 days after the date the dealer received the Notice of 

Termination. 53 In response, Atkission Chrysler filed a Notice of Protest of Franchise 

Termination with the Department on February 20, 2015. 

Atkission Chrysler does not contend that FCA's Notice of Termination failed to comply 

with the requirements set forth in Code § 2301.453. The ALls conclude that FCA's Notice of 

Termination complied with Code§ 2301.453. 

B. Atk.ission Chrysler's Sales in Relation to Sales in the Market 

One of FCA's primary contentions in this case is that Atkission Chrysler has consistently 

underperformed in its rnarket.54 In addition to the Code's required analysis of the dealership's 

sales in relation to sales in the market, FCA's Notice of Termination identified Atkission 

Chrysler's failure to meet its sales performance obligations as one of the reasons it seeks to 

terminate the Dealer Agreements.55 FCA based this reason on Paragraph 4 of each Dealer 

Agreement and Paragraph ll(a) of the Additional Provisions of each Dealer Agreement. These 

sections provide: 

52 FCA Ex. 67. 
53 Code§ 2301.453(c); FCA Ex. 67. 
54 FCA Initial Brief at 19. 
55 FCA Ex. 67. 
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Dealer will actively and effectively sell and promote the retail sale of [Chrysler] 
vehicles, vehicle parts and accessories in the Dealer's Sales Locality.56 

Dealer shall use its best efforts to promote energetically and sell aggressively and 
effectively ... [Chrysler] vehicles ... in Dealer's Sales Locality. Dealer will sell 
the number of new hChrysler] vehicles necessary to fulfill Dealer's Minimum 
Sales Responsibility. 

FCA expert witness Sharif Farhat, Vice President of Expert Analytical Services for 

Urban Science Applicalion,58 evaluated Atkission Chrysler's sales performance as compared to 

its sales performance obligations, the reasonableness of FCA's determination that Atkission 

Chrysler failed to actively and effectively promote the sale of Chrysler vehicles, and whether 

FCA has good cause to terminate Atkission Chrysler's franchise for unsatisfactory sales 

performance.59 To perform his analysis, Mr. Farhat identified the relevant area to be analyzed 

and the standard upon which to assess performance, measured actual performance to the standard 

identified, and determined the cause(s) of the dealer's performance variation.60 Based on his 

analysis, Mr. Farhat concluded that good cause existed to terminate the Dealer Agreements.61 

He explained that FCA's method of evaluating dealer sales performance is reasonable, 

conservative, and consistent with industry standards; Atkission Chrysler has failed to capture 

anywhere near its available sales opportunities; and Atkission Chrysler's poor sales performance 

is due to factors under Atkission Chrysler's direct controi.62 

56 "Sales Locality" means the area designated in writing as the territory of the dealer's responsibility for the sale of 
Chrysler vehicles, although the dealer is free to sell to customers wherever they may be located. FCA Exs. 27(b) at 
2, 27(c) al 2, 27(d) at 2. 
57 FCA Exs. 28(a) at 3, 28(b) at 3. 
58 Urban Science Application is a consulting company that specializes in dealer network analysis in the automotive 
industry. FCA Ex. 151at1. 
59 FCA Ex. 151 at 1. 
6° FCA Ex. 151 at 3. 
61 FCA Ex. 151at4. 
62 FCA Ex. 151 at 4. 
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Mr. Farhat explained that, similar to the vast majority of automotive manufacturers 

operating in the United States, FCA measures a dealer's "sales effectiveness" as a percentage of 

the dealer's Minimum Sales Responsibility (MSR)-a measure of the sales actually achieved by 

a dealer against an expected level of sales.63 The expected level of sales for a dealer is derived 

from the number of sales a dealer must make to equal the state market share in the dealer's local 

market (in this case, the Orange Sales Locality).64 Mr. Farhat testified that MSR is designed to 

measure whether a dealer's sales are proportional to the opportunity available to the dealer in its 

assigned area, and that the MSR methodology is commonly used in the automotive industry and 

is a reasonable benchmark for sales performance.65 When a dealer's actual sales equal its MSR, 

its MSR percentage is 100%.66 An MSR of 100% means that a dealer is meeting the amount of 

sales it is expected to capture. Atkission Chrysler did not dispute MSR as a reasonable method 

to evaluate sales in relation to sales in the market. 

In calculating Atkission Chrysler's MSR, FCA accounts for consumer characteristics or 

economic conditions unique to the Orange Sales Locality that could negatively impact Atkission 

Chrysler's expected sales.67 For instance, Atkission Chrysler's MSR is adjusted to reflect a 

larger local consumer preference for large pickup trucks and a weaker local demand for compact 

cars.68 

63 FCA measures Minimum Sales Responsibility (MSR) based on the ratio of the dealer's sales anywhere in the 
United States. FCA Ex. 151at4-5; Tr. at 378, 565-66. 

64 FCAEx.151 at4-5. 

r~> FCA Ex. 151at4-5; Tr. at 565, 599-602. 

(>6 FCA Ex. 151 at 7. 

67 FCA Ex. 151 at 17-18; Tr. at 566-69. 

l>R FCA Ex. 151at18-20; Tr. at 575-81. 
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The evidence was undisputed that Atkission Chrysler has never met its annual MSR since 

the dealership commenced operations.69 The following chart depicts Atkission Chrysler's 

percentage for MSR achieved since its inception: 70 

Month/Year (YTD) % MSR Attained 

December 2008 40.1% 

December 2009 38.2% 

December 2010 63.4% 

December 2011 49.2% 

December 2012 23.6% 

December 2013 39.7% 

December 2014 27.2% 

October 2015 16.2% 

Looking more specifically at data from the most recent complete year, 2014, Atkission 

Chrysler's MSR was 551 vehicles (based on Texas average sales penetration applied to actual 

consumer segment preferences in the Orange Sales Locality), yet Atkission Chrysler only sold 

150 vehicles, representing 27 .2% of its MSR.71 However, in that same year, the Chrysler dealers 

immediately surrounding Atkission Chrysler reported the following MSR scores: 72 

6
<> FCA Exs. 39(a)-(h), 129 at 32-33; Tr. at 268-73, 879, 925, 931; AC Initial Brief at 9-10. 

7° FCA Exs. 39(a)-(h); Tr. at 268-73, 879, 931. 
71 FCA Ex. 151 at 7, 30. 
72 FCA Ex. 151 at 32; Tr. at 585-88. 
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% MSR Attained 

295.9% 

145.5% 

91.4% 

84.9% 

The evidence showed that the surrounding dealers were achieving a higher percentage of MSR 

than Atkission Chrysler and, unlike Atkission Chrysler, their sales increased correspondingly 

with the growth in market demand for Chrysler vehicles in Tcxas.73 

The data also showed that the surrounding dealers arc selling the majority of Chrysler 

vehicles registered in the Orange Sales Locality. This demonstrates that the residents of Orange 

are driving anywhere from 20 to 40 miles beyond Atkission Chrysler to purchase Chrysler 

vehicles. These are referred to as "pump-in" sales.74 In December 2012, Atkission Chrysler sold 

only 13.3% of Chrysler vehicles registered in the Orange Sales Locality.75 From January to 

August 2014, 88.2% of Chrysler vehicles registered in the Orange Sales Locality were purchased 

from the surrounding dealers rather than Atkission Chrysler.76 Christopher Chandler, National 

Dealer Placement Manager with FCA, described the high degree of pump-ins in the Orange 

Sales Locality as "stunning" in light of the fact that Atkission Chrysler is the only dealer 

assigned lo that territory. 77 

3. Factors Affecting Atkission Chrysler's Poor Sales Performance 

FCA argued that Atkission Chrysler's poor sales performance is due to an insufficient 

and aging vehicle inventory; high employee and general manager turnover; understaffed sales 

73 Tr. al 62, 179, 306, 573-74, 585-88; FCA Ex. 151 at 25, 32. 

14 Tr. at 79-82, 622-26; FCA Exs. 57(a)-(m). 

75 FCA Ex. 57(b ). 
16 Tr. at 399-400; FCA Ex. 67 at 4. 
77 Tr. at 399-400. 

Contested Cases Briefing Notebook                               Volume 2 578



SOAH DOCKET NO. 608-15-4315.LIC 
MVD DOCKET NO. 15-0015.LIC 

PROPOSAL FOR DECISION PAGE 19 

force; low advertising expenditures; poor internet promotion and presence; an aging facility with 

improper signage; and higher prices than surrounding Chrysler dealerships.78 FCA offered 

extensive evidence on their efforts to help Atkission Chrysler improve its sales performance, 

including the opportunity to participate in its dealer upgrade program.79 The program gives a 

low performing dealer the opportunity to obtain extra inventory based on the specific inventory 

shortfalls on that dealer's lot.80 Despite multiple conversations and notifications from FCA 

representatives expressing concern that Atkission Chrysler was not achieving 100% of its MSR 

and urging it to improve its sales performance,81 Atkission Chrysler declined all but one of the 

opportunities to participate in the dealer upgrade program, and it increased its inventory for one 

month only.82 Terry Willia1ns, FCA's Area Sales Manager for the portion of Texas that includes 

Orange and Atkission Chrysler, testified that he was surprised by Atkission Chrysler's refusal to 

participate in the program based on how many extra vehicles it could have obtained for its 

inventory.83 

While acknowledging that its sales are far below MSR, Atkission Chrysler argued that 

the shortfall is caused by its "terrible location." The dealership also contends that FCA is not 

harmed by its poor performance because the expected market share is being achieved for the 

Orange Sales Locality-just through the surrounding dealers instead of Atkission Chrysler.84 

The dealership contends that because it is impossible for it to increase its sales from its current 

location, there is no reason to spend more money on advertising or to increase its invcntory.85 

78 FCA Initial Brief at 8, 11-12, 55; Tr. at43,52, 55-62, 105-06, 136, 510-11. 

7'J FCA Exs. 54(a)-(1), 54(a),(b),(d)-(g), 56, 58, 59, 61, 62, 64; Tr. at 46-47, 52, 56-58. 

80 Tr.atl14. 

"' FCA fa,. 54(a), 54( c)-(1), 55(a), (b ), ( d)-(g), 56, 58; T<. at 52-54, 85-135, 925-26, 930-31. 
82 Tr. at 117; FCA Ex. 53(i). 
83 Tr. at 139-42. 
84 AC Initial Brief at 17; AC Reply Brief at 14. 
85 AC Initial Brief at 20-21. 
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In addition to pointing to its location as justification for its poor sales, Atkission Chrysler 

theorized its lack of sales could have been caused by Hurricane Ike, which hit the area in the fall 

of 2008; the Chrysler bankruptcy filing in 2009; the recession of 2008-2009; and the construction 

on 1-10 that began in February 2010.86 Mr. Atkission testified that, in his opinion, the hurricane 

affected the dealership positively at first, in that there was an uptick in sales by people who 

needed to replace cars damaged by the storm.87 Mr. Atkission believed that, following the initial 

increase in sales, however, the market demand diminished due to shifting priorities in response to 

damage from the hurricane.88 With regard to the Chrysler bankruptcy in 2009, Mr. Atkission 

testified that he believed it had a bad effect on the automotive industry as a whole.89 In 

discussing the recession that hit the national economy shortly after Mr. Atkission purchased 

Atkission Chrysler, he explained that business got tough in general but that he did not know what 

impact it had on Atkission Chrysler.90 Turning to the construction on 1-10, Mr. Atkission stated 

that it began in February 2010 and took three years to complete in front of Atkission Chrysler. 

He explained that its major impact was to elevate the portion of 1-10 that passes in front of the 

dealership.91 Mr. Atkission testified that the access to Atkission Chrysler is worse now than it 

was before the construction began, and that in his opinion it has affected sales at the dealership 

because "[d]riving up and down Interstate 10, if you don't know [the dealership] is there, you 

don't know it's there."92 When asked about the biggest reason for the poor sales performance of 

Atkission Chrysler, Mr. Atkission opined that it was due to its location. He docs not believe the 

recession, hurricane, or Chrysler bankruptcy are having any lingering effects on sales.93 

Hf> AC Initial Brief at 7; Tr. at 662-63, 847-48, 851-53, 855, 880-82; FCA Ex. 129 at 22. 
87 Tr. al 853. 
88 Tr. at 854-55. 
89 Tr. at 855-56. 
90 Tr. at 847-48, 851. 
91 Tr. at 856-57. 
92 Tr. at 859. 
93 Tr.at931. 
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FCA argues that Code § 2301.455 is straightforward and does not allow for a dealership 

to explain why its performance may be poor.94 The AL.Ts agree that the Code does not provide 

for affirmative defenses to the good cause elements; yet, to the extent that the arguments raised 

by Atkission Chrysler can be shown to affect the analysis of the dealership's sales in relation to 

sales in the market, they are relevant. 

Examining the evidence, however, demonstrates that none of the excuses offered by 

Atkission Chrysler were shown to affect the dealership's sales in relation to sales in the market. 

For example, as Mr. Farhat explained, MSR itself is designed to measure whether a dealer's sales 

are proportional to the opportunity available in its assigned area, and takes into account national 

and local changes in vehicle sales.95 Therefore, any impact of the recession, Chrysler 

bankruptcy, or Hurricane Ike would be reflected in the MSR. In other words, if those factors 

affected sales in the market, then the dealership's MSR would be lower and, accordingly, easier 

for the dealership to achieve. This argument is also refuted by the fact that Atkission Chrysler's 

sales were at their highest immediately after the recession.96 Notwithstanding the several reasons 

given by Atkission Chrysler for the sales deficits, the evidence shows that sales are continuing to 

decline. In 2012, for example, during a time period when Chrysler sales were increasing across 

the country, Atkission Chrysler was one of only two Chrysler dealers in the entire Southwest 

Business Center with declining sales.97 Turning to Atkission Chrysler's argument that the I-10 

construction and location of the dealership in general are the reason why it is one of the worst 

performing dealerships in Texas, the evidence does not establish that either factor affected the 

dealership's sales. Specifically, Atkission Chrysler's sales were poor before, during, and after 

the 1-10 highway construction.98 And nothing suggests that relocating the dealership adjacent to 

the Atkission Toyota dealership would have any impact on the sales do1nination by Chrysler 

94 FCA Reply Brief at 15. 
95 l'r. at 581-83. 
96 Tr. at 588-90. 
97 Tr. at 305-06. 

"" Tr. at 590, 608-10; FCA Ex. 151at11, 68. 
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dealerships 20-40 miles away.99 These pump-in sales demonstrate that Chrysler customers are 

not basing their purchasing decisions on convenience of location. 

While Atkission Chrysler's MSR scores alone are te11ing, they become even more 

significant when compared to the MSR scores of the Chrysler dealers im1nediately surrounding 

the Orange Sales Locality. Whereas Atkission Chrysler's sales have continued to decline, the 

demand for Chrysler vehicles has increased, and the sales of the surrounding Chrysler 

dealerships have reflected that increase. The opportunity for sales of Chrysler vehicles in the 

Orange Sales Locality is evident, but Atkission Chrysler is falling far short of capturing its 

expected share of these sales. 

Additionally, FCA established that Atkission Chrysler received nun1erous warnings 

regarding its poor sales performance. FCA also gave Atkission Chrysler multiple opportunities 

to improve its sales performance, but the dealership failed to do so by not ordering and 

displaying sufficient product and by not aggressively marketing to co1npete with the other 

dealerships. Atkission Chrysler was not just a poor sales performer, it was the worst performing 

of all Chrysler dealers in Texas in sales.100 As Mr. Farhat stated, "the difference between 

[Atkission Chrysler] and the next lowest performing dealer is dramatic." 101 

Although Atkission Chrysler offered multiple excuses for why its sales performance was 

so low, they do not adequately explain Atkission Chrysler's exceptionally low sales in relation to 

sales in the market. Therefore, based on the evidence and argument presented, the ALls 

conclude that FCA has established that Atkission Chrysler has extremely poor sales in relation to 

the market, a factor supporting good cause for termination. 

()!J Tr. at 608-613; FCA Ex, 151 at 69. 

10° FCA Ex. 151 at 40. 
101 Tr. at 586. 
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Atkission Chrysler contends that it has substantial investments in the business. 

Mr. Atkission testified that when he purchased the dealership in March 2008, he paid $500,000 

to acquire the tangible assets (existing buildings, furniture, fixtures, equipment, tools, etc) plus 

another $150,000 for the intangibles (business goodwill).102 In the years since, he has loaned to 

Atkission Chrysler roughly $6.25 million.103 Mr. Atkission csti1nates, if the dealership is 

terminated, he will personally lose roughly $4 million.104 He further opined that the only way he 

can ever recoup his investment is for Atkission Chrysler to be relocated where it can become 

profitable. 105 

FCA takes issue with the numbers posited by Atkission Chrysler in two ways. First, it 

challenges their accuracy. For example, although Mr. Atkission may have paid $500,000 for the 

tangible assets in 2008, the value of those assets is now much lower. In an October 2015 

financial statement, the dealership stated that the net value of its building and equipment totaled 

$88,512. Moreover, if the dealership was terminated, many of those assets could be sold, 

meaning that their total value would not be lost.106 FCA also challenges the claim that 

Mr. Atkission would lose $4 million if the dealership was terminated. The dealership's 

October 2015 financial statement identified "retained earnings" of -$3,631,353, plus year-to-date 

earnings of -$613,346, for a total of -$4,244,699. 107 Mr. Atkission conceded that this means the 

dealership has already lost this value, such that if the dealership is terminated, the only value 

remaining to be lost is the value of the building and equiprnent. 108 

102 Tr. at 837, 886-88. 
103 Tr. al 712, 886, 888. 
104 Tr. at 889, 1034. 
105 Tr. al 904-05. 
106 Tr. al 1001-02; FCA Ex. 38(k). 
107 FCA Ex. 38(k). 
108 Tr. at 1003. 
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Second, and more importantly, FCA contends that the investments and obligations of 

Mr. Atkission are completely irrelevant. In analyzing the investments and obligations, FCA 

draws a distinction between the individual (Mr. Atkission) and the dealership (Atkission 

Chrysler). FCA concedes that Mr. Atkission has made a substantial investment in the dealership, 

but it contends that his investment is irrelevant to this case. Pursuant to Code§ 2301.455(a)(2), 

the factor to be considered is the "dealer's investment and obligations." By statute, the "dealer" 

is the "person who holds a general distinguishing number issued by the Board." 109 In turn, 

"person" expressly includes a "partnership, corporation ... or any other legal cntity."110 In this 

case, it is Atkission Chrysler, not Mr. Atkission, which holds the general distinguishing number 

for the dealership.111 For this reason, FCA argues, Mr. Atkission's investments and obligations 

have no bearing on the case as a matter of law. 

Atkission Chrysler responds that FCA's argument on this point is "schizophrenic" and 

"hyper-technical." Essentially, the dealership argues that Mr. Atkission and Atkission Chrysler 

are one and the same, so that the individual's investments should also count as the entity's.112 

The AUs disagree. FCA is not construing the statute in a hyper-technical manner. Rather, it is 

accurately applying the plain meaning of the statute. Moreover, it is Atkission Chrysler, not 

FCA, that is advocating an unreasonable interpretation. That is, the dealership is essentially 

arguing that the $6.25 million in loans made by Mr. Atkission should count as the dealership's 

investments and obligations. Logic dictates that it cannot be both. Thus, the ALls conclude that 

the $6.25 million cannot be considered as an investment of Atkission Chrysler. As discussed 

below, however, those monies might be considered as an obligation of the dealership. 

As to the other investments of Atkission Chrysler, FCA argues that they are minimal. 

JO'J Code § 2..101.002(7). 

110 Code§ 2301.002(27). 
111 Tr. at 928-29. 

u2 AC Reply Brief at 10. 
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• Unique among all new car dealerships owned by Mr. Atkission, Atkission 
Chrysler leases the premises and does not own the land where the dealership is 
located. The lease expired in 2013, but the dealership remains on a month-to
month holdover tenancy .113 

• By Mr. Atkission's own admission, the dealership has never been in a desirable 
location; the dealership's facilities are "in very poor repair, very outdated, not up 
to [Atkission's] standards at all," "very old" and not laid out very well, and "not 
very good;" the facilities do not compare favorably to olher Chrysler dealerships, 
or to the Chevrolet, Toyota, and Ford dealerships in Orange; and the facilities 
need a lot of repairs, are not conducive to a successful business, and not compliant 
with FCA's image program. 114 

• Tyrone Allred, the current General Manager for Atkission Chrysler, agrees that 
the dealership's facilities are in poor condition, overdue for replacing, not worth 
updating, roorly located, and with "horrible" access problems that have lingered 
for years. 1 5 

• In January 2008 (at the time he was attempting to acquire the dealership), 
Mr. Atkission wrote a letter to FCA in which he "committed" to, within 24 
months, complete several itemized construction projects in order to "enhance the 
facility."116 At the hearing, Mr. Atkission admitted that none of the projects 
identified in his letter were ever constructed.117 

• The main sign in front of the dealership was damaged by Hurricane Ike in 2008. 
The damage was never fixed. Rather, Atkission Chrysler merely placed a plastic 
hag over it with signage printed on the bag. For years, the dealership has declined 
to invest in a new sign because Mr. Atkission hopes to rclocate.118 

• As will be discussed in more detail in Section IV.G. below (regarding the 
dealership's compliance with the terms of the Dealer Agreements), FCA argues 
that Atkission Chrysler has consistently underfunded and declined to invest in 
adequate advertising and sales promotion programs. 

113 Tr. at838-39. 

u4 Tr. at 838-39, 984-87. 

t t.'i Tr. at 662-63. 

u 6 FCA Ex. 3. 

117 Tr. at 989-91. 

us Tr. at 866-70. 
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• Similarly, as will be discussed in more detail in Section IV.G. below (regarding 
the dealership's compliance with the terms of the Dealer Agreements), FCA 
argues that Atkission Chrysler's working capital and net worth have consistently 
been inadequate, which is further evidence of the minimal nature of the 
dealership's investments. 

• Herbert Walter, FCA's financial and accounting expert, exa1nined the dealership's 
financial statements and concluded that, as of October 31, 2015, the total value of 
the dealership's long-term assets was less than $100,000, which, in Mr. Walter's 
opinion, reflected a lack of permanent investment by the dealership.119 

• According to Mr. Walter, the great 1najority of the dealership's assets (slightly 
more than $4 million) consists of the vehicle inventory, the value of which could 
largely be recouped by the dealership if its franchise were terminatcd.120 

As to Atkission Chrysler's obligations, FCA argues that those obligations are also 

minimal. As noted above, the dealership is on a month-to-month lease, which frees it from the 

obligations of a long-term lease. Mr. Atkission has loaned to Atkission Chrysler roughly $6.25 

million over the course of several years. On the surface then, this would appear to constitute an 

obligation of the dealership. FCA argues, however, that given the details of those loans, they 

should not be considered real obligations. Mr. Atkission's loans to the dealership are made 

through what he and the dealership employees call "Cecil Money." The funds for the loans 

come from Mr. Atkission's personal accounts. His long-term practice is to simply write checks 

to the dealership.121 These loans are unsecured, treated as subordinated debt on the dealership's 

books, and apparently lack any of the paperwork that one would normally expect to see with a 

loan.122 When the dealership receives a "Cecil Money" check, it records the money as loaned 

funds, and then pays Mr. Atkission interest on the loans.123 According to Curtis Coleman, an 

accountant employed by the corporate group owned by Mr. Atkission, none of the principal of 

the $6.25 million in Cecil Money loaned to Atkission Chrysler has ever been repaid. However, 

119 Tc at 514-16; FCA Ex. 152 at 63-64. 

120 Tr. at 514-15. 
121 Tr. al 708-10, 753-54. 
122 Tr. at 712, 1066. There was some testimony from Mr. Atkission suggesting that the loans are supported by 
written agreements, but that the agreements have all been lost or destroyed. Tr. at 979-80. 
121 Tr. at 749-50, 870-71. 
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interest has been paid on the loans.124 According to Mr. Atkission, he is paid interest at the rate 

of around 4%. Thus, assuming loans in the amount of $6.25 million, Mr. Atkission receives 

annual interest payments from the dealership totaling $250,000. 125 

The dealership's evidence about the extent to which the principal on the loans constitutes 

an obligation for the dealership was inconsistent at the hearing. On the one hand, the dealership 

asserted that the loans might one day have to be repaid by Atkission Chrysler. For example, 

Mr. Coleman opined that if the dealership ever becomes profitable, then Mr. Atkission would 

begin to be repaid the principal.126 Mr. Atkission testified that, in the best case scenario, he 

would ultimately be repaid the $6.25 million in principal. 127 

More often, however, the dealership indicated that it is under no obligation to repay the 

loans. Mr. Atkission testified that he expects to be paid interest on the principal, but not the 

principal itself. 128 Tyra Boram, the dealership's office manager and bookkeeper, testified that 

none of the principal has ever been repaid. 129 Regarding the $6.25 million, Mr. Cole1nan 

testified, "[I]t's not debt. It's not repaid to him. It's never been repaid to him. More than likely, 

it will never be repaid to him."130 In his opening statement, the dealership's counsel asserted that 

Mr. Atkission does not want the $6.25 million to be repaid.131 Based on this evidence, FCA 

argues that the $6.25 million is not an obligation of the dealership, but a "capital contribution 

with no terms of repayment."132 

124 ·rr. at 750-51. 
125 Tr. at 977-79. 

126 Tr. at 750-51. 

127 Tr. at 1025. 
128 Tr. at 979-80. 
129 Tr. at 711. 

uo Tr. at 812. 

131 Tr. al 31-32. 
1 ~2 FCA Initial Brief at 25. 
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In sum, FCA argues that the dealership's obligations and investments are minimal or non

existent, and wholly inadequate to operate the business successfully. FCA contends that proof 

of the inadequacy of the dealership's investments is evidenced by the dealership's chronic sub

par performance, which is discussed throughout the remainder of this proposal for decision.133 

After considering the evidence and arguments, the AU finds this factor supports good 

cause for termination of the dealership agreements. On the one hand, the dealership's 

investments are paltry. The dealership docs not own the land where the dealership is located, 

and it only leases the land on a month-to-month basis. The net value of the dealership's building 

and equipinent is less than $100,000. This reflects an almost complete refusal to permanently 

invest in the business. If the dealership is terminated, these assets could be sold, and much of 

that value recouped. The asset of greatest value to the dealership is the inventory of vehicles, the 

value of which appears to hover around $4 million. If the dealership is terminated, the vehicles 

in inventory could be sold, and much of that value recouped. Mr. Atkission's investments in the 

dealership cannot properly be considered to be the dealership's investments. The dealership has 

never been willing to invest a sufficient amount in itself, as evidenced by the fact that the 

facilities are in poor, outdated condition. The fact that Atkission Chrysler does not have 

significant investment shows the dealership's lack of commitment to its business and, as such, 

supports FCA's contention that the dealership should be terminated. 

Similarly, the dealership's obligations arc minimal. At any given time, Atkission 

Chrysler is obligated by a one-month tenancy on the land the land where it is located, and the 

dealership has an obligation to pay roughly 4% interest to Mr. Atkission each year. It is difficult, 

however, to conclude that the principal on which that interest is calculated (i.e., the $6.25 million 

in Cecil Money) constitutes a real obligation of the dealership. Essentially everyone, including 

Mr. Atkission, concedes that those "loans" will probably never be repaid. No principal has ever 

been repaid, or even demanded, and there is no documentation in the record to indicate that the 

principal must be repaid. As such, the ALls cannot conclude that the dealership is under an 

actual obligation to repay the $6.25 million. 

133 FCA Rep!y Brief at 18-19. 
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After taking into account all relevant considerations, the ALls conclude that: 

(1) Atkission Chrysler's investments are mini1nal, to the point of being inadequate to properly 

operate the business; (2) the dealership's obligations are equally minimal; and (3) these factors 

establish good cause to terminate. 

D. Injury or Benefit to the Public 

The Code requires an analysis concerning any injury or benefit to the public that might 

accrue due to termination. FCA argues that this factor weighs heavily in favor of termination 

because of Atkission Chrysler's failure to satisfy market demand in the Orange Sales Locality, 

its poor customer service, and its outdated facilities. Also FCA will replace Atkission Chrysler 

with a more competitive dealer, and the replacement dealer would presumably better satisfy 

custo1ner needs in the Orange Sales Locality. 

Christopher Chandler, National Dealer Placement Manager with FCA, testified that the 

Orange Sales Locality is a substantial market with a considerable customer base that needs to be 

taken care of. 134 Mr. Chandler explained that the Orange customers are already traveling past 

Atkission Chrysler to other Chrysler dealers outside Orange to satisfy their Chrysler needs.135 

Therefore, FCA reasons, the public is currently being inconvenienced by having to drive to other 

Chrysler dealerships 20~40 miles away from Orange to meet their needs.136 Consequently, 

Mr. Chandler opined that, even if there is a time period with no Chrysler dealer in Orange, there 

would be minimal impact to the public.137 Moreover, because it is FCA's intent to replace 

Atkission Chrysler with a stronger local dealer as soon as possible, FCA contends that the 

inconvenience consumers currently face will be remedied and the public will also have an added 

benefit of more jobs created in the community.138 

0
4 Tr. at 405-06. 

!3.'i Tr. at 406. 

no FCA Initial Brief at 25-26; Tr. at 329, 592-99. 

137 Tr. at 406. 

138 FCA Initial Brief at 26; Tr. at 405. 
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FCA also points to consumer dissatisfaction with the Atkission Chrysler dealership as 

further evidence of public harm that is being caused by the status quo. In customer satisfaction 

rankings for 2015, Atkission Chrysler was ranked among the worst in Texas. Specifically, it was 

ranked 88th out of 90 dealers in Texas for sales advocacy, and 85th out of 90 dealers for service 

advocacy .139 FCA opined that the customer experience is diminished at Atkission Chrysler due 

to the dealership's current business practices, refusal to upgrade its signage, failure to maintain 

an adequate sales staff, and failure to operate from a modern facility. 140 With regard to Atkission 

Chrysler's current business practices, the testimony revealed that when customers want to 

purchase a Chrysler vehicle from Atkission Chrysler, they currently have to travel to Atkission 

Toyota to complete the paperwork and then return to Atkission Chrysler to take possession of the 

vehicle. 141 Also, Atkission Chrysler routinely charges higher prices for vehicles than other 

dealerships in the surrounding area and focuses on selling various insurance products and other 

add-ons to customers. Although beneficial to Atkission Chrysler, these practices pass additional, 

. "f' t h 142 c . s1gn1 1can expenses onto t e customer. For all these reasons, F A argues that termination is 

in the public interest. 

Atkission Chrysler asserts, however, that the public has not been inconvenienced by 

having to drive further away to purchase Chrysler vehicles. Instead, the dealership argues that 

the only inconvenience shown is to FCA in not achieving its desire for a greater market share in 

the Orange Sales Locality .143 A"i support for this argument, Atkission Chrysler points to the lack 

of evidence offered by FCA regarding complaints from customers about having to travel to other 

Chrysler dealerships further away. 144 However, the dealership also paradoxically argues that the 

139 Tr. at 277-78. 

14° FCA Initial Brief at 26. 
141 Tr. at 49-50, 896-98, 920-21. 

142 FCA Initial Brief at 28; Tr. at 921. 
143 AC Initial Brief at 22-23. 
144 AC Initial Brief at 23. 
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termination of its franchise would upset existing customers and require Orange residents to drive 

to dealerships in the surrounding communities to satisfy their Chrysler needs. 145 

Atkission Chrysler also claims that the injury to the public is derived from its current 

location, and that allowing Atkission Chrysler to relocate to a different location is the only way 

to make the dealership more convenient for customers. 146 With regard to its customer 

satisfaction rankings for 2015, Atkission Chrysler points out that rankings for "sales advocacy" 

and "service advocacy" are not the same as customer satisfaction scores, and that its customer 

dissatisfaction level for dealership service was only "sometimes lower than the ... group 

average."147 

After considering the arguments and evidence, the ALls find that the termination of 

Atkission Chrysler would have a positive impact on the public. The evidence shows that the 

public will not be injured by the termination of Atkission Chrysler because the majority of 

Chrysler customers are already driving 20-40 miles away to avoid having to go to Atkission 

Chrysler. 148 Even if Atkission Chrysler's franchise were terminated and FCA never installed a 

new Chrysler dealer in Orange, the impact to the public would be negligible. However, the 

evidence showed that FCA intends to replace Atkission Chrysler with a new dealer, which would 

further benefit the public by increasing employment opportunities within Orange and allowing 

local customers to have their needs met without the inconvenience of driving 20-40 1niles away. 

Regardless of whether Atkission Chrysler is the worst ranked dealership or an average ranked 

dealership in terms of customer satisfaction, customers are choosing to avoid the dealership 

altogether and instead travel between 20-40 miles, one way, to visit other Chrysler dealerships in 

lieu of purchasing from Atkission Chrysler. 

145 AC Initial Brief at 23-24. 
146 AC Initial Brief at 23. 
147 AC Reply Brief at 14-15; FCA Ex. 54(a) at 1. 
148 Atkission Chrysler agrees that traveling to surrounding communities is an inconvenience for the public. See AC 
Initial Brief at 23-24. 
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The evidence also established that, if FCA were to terminate the Atkission Chrysler 

franchise, the few current employees the dealership has that are not already shared employees 

with Atkission Toyota would likely be hired at the Toyota dealership.149 Thus the impact on 

employment of terminating the Atkission Chrysler franchise in the short-run would be negligible, 

and in the long-run positive if a new Chrysler dealership is installed and additional jobs are 

created in Orange. Therefore, the ALJs find that the injury or benefit to the public factor weighs 

heavily in favor of termination. 

E. Adequacy of Atk.ission Chrysler's Service Facilities, Equipment, Parts, and 
Personnel in Relation to Those of Other Dealers of New Motor Vehicles of the Same 
Line-Make 

FCA argues that Atkission Chrysler has consistently failed to hire and retain competent 

sales and management personnel, failed to maintain a personnel force commensurate with other 

Chrysler dealers, and operates a facility that is significantly worse than those maintained by other 

Chrysler dealers. 150 While Atkission Chrysler agrees that its facility is generally old and 

outdated, it argues that FCA failed to produce any evidence to show that its service facilities, 

equipment, and parts inventory are inadequate in relation to other Chrysler dealers. 151 The 

dealership also agrees that it has a high turnover of management and personnel; but argues that 

the high turnover is the result of poor sales, which is caused by being in a bad location. 152 

Minimal evidence was offered with regard to the dealership's service facilities. The 

evidence that was presented consisted of MSR worksheets for 2013, which indicated that 

Atkission Chrysler was below its goal lo varying degrees and below the average for the 

Southwest Business Center for service advocacy.153 The dealership also conceded that it has not 

149 Tr. at 1019. 

15° FCA Initial Brief at 37, 39. 
151 AC Initial Brief at 24. 

152 AC Initial Brief at 24-25. 

153 The factors 1naking up service advocacy appear to be customer satisfaction with the service advisor, the service 
arrival, and the service pickup processes. FCA Exs. 54(a)-(l); Tr. at 103-04, 113. 
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been able to maintain a viable general manager, sales staff, or other dealership personnel because 

of the dealership's poor sales. 154 Coupled with Atkission Chrysler's admission that its facility as 

a whole is in "poor condition," "not conducive to a successful business," an "eye-sore," not 

comparable to surrounding dealer facilities, and that there are no plans to improve the facility, 

the evidence leans in favor of termination with regards to the adequacy of the service facilities. 155 

Because neither party offered evidence as to the adequacy of the dealership's equipment or parts 

in relation to those of other Chrysler dealers, this factor has a neutral impact on the good cause 

determination. 

F. Whether Warranties are Being Honored by Atkission Chrysler 

Atkission Chrysler contends that this factor favors it.156 In his role as FCA Regional 

Network Manager (and his prior role as an FCA Dealer Placement Manager), Mr. Fritz visited 

Atkission Chrysler twice in 2014. He met both times with Mr. Atkission for the purpose of 

discussing the dealership's deficiencies. During those meetings, he never indicated that the 

dealership was not honoring warranties. 157 Mr. Fritz testified that a failure to honor warranties 

was not one of the reasons why FCA decided to terminate the dealership's franchise. 158 The 

Notice of Termination itself does not list a failure to honor warranties as a ground for 

termination.159 Todd Tunic is FCA's Dealer Network Manager for the Southwest Business 

Center. He also participated in FCA's decision to issue the Notice of Termination, and he agreed 

that a failure to honor warranties was not among the reasons for issuing the notice.160 

L'
4 Tr. at 680, 864-65. 

155 Tr. at 662, 667, 718, 728, 984-87. 

1.
56 AC Initial Brief at 25. 

157 Tr. at 174-85. 

158 Tr. at 213. 
159 FCA Ex. 67. 
160 Tr. at 240-43. 246. 
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Mr. Willia1ns testified that he was unaware of any customer complaints about warranty service at 

Atkission Chrysler. 161 

FCA, however, does point to two audits of Atkission Chrysler as evidence that the 

dealership was not properly honoring warrantie.s. Pursuant to the Dealer Agreements, Atkission 

Chrysler is obligated to "comply with parts, service, and warranty guides established by [FCA] 

from time to time." The agreements also include a procedure whereby FCA can issue a 

"chargeback" to a dealer in order to recoup warranty payments that it made to the dealer if FCA 

discovers that the payments should not have been made due to a discrepancy caused by the 

dealer. 162 

FCA periodically audits its dealerships to ensure that they are complying with warranty 

policies and procedures.163 In recent years, FCA conducted two audits at Atkission Chrysler, a 

formal one in 2012 and an informal one in 2014. In the 2012 audit, FCA found a number of 

errors or discrepancies in the dealership's charges to FCA for various warranty work it had 

performed. The value of the discrepancies totaled $31,172.86. As a result, FCA issued a 

chargeback (i.e., demanded reimbursement) for this amount. The dealership apparently paid the 

chargeback. The causes of the discrepancies are listed in the audit report and consist of the 

following: "customer signature missing," "tech. notes do not support repair," "labor not 

supported," "unsupported sublet repairs," "add on operations," "required specs not recorded," 

"parts unavailable," and "unsupported MOPAR claims." Of all the different causes, "customer 

signature missing" was far and away the most common cause of discrepancies. 164 

In the 2014 audit, Sheryl Broussard, FCA's service representative, reviewed the 

dealership's warranty records and identified four instances in which Atkission Chrysler violated 

FCA's warranty policy when submitting claims for reimbursement for warranty work. The four 

161 Tr. at 160. 
162 FCA Exs. 28(a) at 4; 28(b) at 4. 
163 Tr. at 149. 
164 FCA Ex. 41. 
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clai1ns stated that technicians trained to perform warranty work did the work in question when, in 

reality, non-trained technicians performed the work.165 

FCA argues that both of the audits are troubling, but stresses that the 2014 informal audit 

is especially worrisome because it demonstrates that the dealership used untrained technicians to 

perform warranty work, but was then reimbursed by FCA at trained technician rates. According 

to FCA: 

Not only is this conduct dishonest to [FCA] and a violation of the Dealer 
Agreements, it also creates an extreme danger to the public by allowing untrained 
technicians to repair vehicles they are not qualified to work on. In short, a 
technician untrained to perform vehicle repair services exposes . . . customers to 
undue danger or additional trips to the dealership for subsequent repairs. 166 

Atkission Chrysler responds by pointing out that these audits do not suggest that it is 

failing to honor the warranties of its customers (which is the relevant factor pursuant to Code 

§ 2301.455(a)(5)). Rather, they merely show that the FCA procedures regarding warranties bad 

not been followed in all respects. 167 Moreover, argues the dealership, the fact that FCA did not 

mention warranty issues in the Notice of Termination suggests that the con1pany has not 

considered Atkission 's handling of warranty issues to be a significant problem. 168 

The AL.Ts conclude that this factor is neutral and does not weigh in favor of termination. 

FCA asserts in briefing that the discrepancies discovered in the two audits are "serious failures" 

and "anything but typical,"169 but there is little evidence in the record to support these claims. 

For example, Mr. Tunic could not offer an opinion as to whether the warranty issues were a "big 

problem."170 The AL.Ts suspect that it is not uncommon for a warranty audit to identify 

16
·'i FCA Ex. 43; Tr. at 152-53. 

166 FCA Initial Brief at 35. 
167 AC Initial Brief at 26. 

168 AC Initial Brief at 26. 
169 FCA Reply Brief at 23. 

170 Tr. at 319-21. 
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discrepancies. Indeed, a chargeback provision is included in the Dealer Agreements to account 

for discrepancies. If an audit reviews thousands of service records and identifies only a handful 

of discrepancies, then this might be evidence that the dealership in question is doing excellent 

work with regards to warranty issues. On the other hand, if an audit of a different dealership 

reviews thousands of service records and identifies hundreds of discrepancies, then this might be 

evidence that the dealership is doing a poor job. In this case, there is no yardstick by which the 

ALJs can measure the scale of the warranty problems at Atkission Chrysler. For the 2012 and 

2014 audits, the ALJs cannot discern how many service records were reviewed or the time 

periods reviewed. Thus, the ALJs cannot know the dealership's accuracy rate in handling 

warranty issues. For example, with the informal 2014 audit, if Ms. Broussard had reviewed four 

warranty records and found that, in all four instances, the dealership identified the wrong 

technician, then this would suggest a 100% failure rate. If, on the other hand, Ms. Broussard had 

reviewed four thousand warranty records and found only four violations, this would suggest a 

0.001 % failure rate. Also, there is no evidence in the record as to what constitutes an acceptable 

discrepancy rate. For example, there is no evidence by which the ALJs can compare Atkission 

Chrysler's discrepancy rate against those of other dealerships. 

The ALJs agree with FCA that the violations found in the 2014 audit are more serious 

because they de1nonstrate that warranty work was being performed by untrained technicians. 

Without more information, however, it is impossible to know how significant a problem this is. 

The most relevant evidence giving some context to the violations is the fact lhat FCA has never 

asserted that it wanted to terminate the dealership because of warranty concerns. 

Clearly, there were some issues in which the dealership handled the warranty issues 

poorly when dealing with FCA, but most of those issues were minor and administrative in nature 

(such as not getting the customer's signature on the service form). Ultimately, the evidence 

establishes neither exceptionally good nor exceptionally bad performance by the dealership on 

warranty issues. Therefore, the ALJs conclude that this factor neither supports nor weighs 

against termination. 
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G. The Parties' Compliance with the Franchise, Except to the Extent that the 
Franchise Conflicts with Code ch. 2301 171 

FCA contends that Atkission Chrysler has breached the Dealer Agreements in no less 

than nine separate ways, each one of which, standing alone, warrants termination.172 The nine 

alleged violations are discussed as follows. 

1. Breach of Sales Performance Obligations 

The Dealer Agreements obligate Atkission Chrysler to "actively and effectively sell and 

promote the retail sale of [FCA] vehicles ... in [the dealership's] Sales Locality," and "use it'i 

best efforts to promote energetically and sell aggressively and effectively at retail ... each and 

every model of [FCA] vehicles."173 More concretely, the Dealer Agreements obligate the 

dealership to "sell the number of new [FCAJ vehicles necessary to fulfill [the dealership's] 

Minimum Sales Responsibility for each passenger car line or truck line" sold by the 

dealership. 174 This latter requirement is colloquially referred to as the dealership's obligation to 

achieve 100% of its MSR. 

The obligation to achieve 100% of MSR is not a requirement that is unique to Atkission 

Chrysler. Rather, as admitted to by Mr. Atkission, it is an industry-wide standard that is 

frequently utilized in auto dealer franchise agreements.175 Mr. Farhat described the 100% of 

MSR requirement as a fundamental and long-used standard by many manufacturers in the auto 

dealership industry .176 MSR equals the number of retail sales a dealer must sell to equal the state 

market share in the dealer's local market (in this case, the Orange Texas sales locality). 177 

171 Neither party contends that any provision of the franchise agreement conflicts with Ollie ch. 2301. 
172 FCA Initial Brief at 36. 

173 FCA Exs. 27(b) at 2, 27(c) at 2, 27(d) at 2, 28(a) at 3. 
174 FCA Ex. 28(a) at 3. 

175 Tr. at 656. 
176 Tr. at 565, 656. 
177 FCA Ex. 151 at 4-5. 
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Achieving 100% of MSR is equivalent to earning a passing, but average, grade. Many dealers 

greatly exceed 100% of MSR.178 For example, in 2014, 91 of the 157 FCA dealers in Texas met 

or exceeded (in many cases greatly exceeded) their MSR. 179 Atkission Chrysler never 

challenged the propriety of subjecting it to a MSR standard, nor did it argue that the standard was 

applied to it incorrectly. 

Since its inception in 2008, Atkission Chrysler has achieved 1()()% of its MSR in only 

one month.180 Mr. Atkission acknowledged the dealership's poor MSR performance at the 

h . 181 earing. 

volume. 182 

He also acknowledged that the dealership has never achieved a satisfactory sales 

Over the years, Mr. Atkission has had multiple conversations with FCA 

representatives in which those representatives have expressed concern that the dealership is not 

achieving 100% of its MSR and urged it to improve its performance. The dealership has also 

received a 1nultitude of letters, reports, and other documents from FCA making the same 

points.183 

The dealership's MSR achievement percentages have been quite low. In 2008, the year 

Mr. Atkission purchased the dealership, its monthly MSR achievement rate began at 70% and 

steadily declined such that its monthly achievement rate for December was 40%.184 In 2009, the 

dealership's monthly MSR achievement percentages ranged in the forties in the months of 

January and February, and in the thirties every month thereafter. 185 In 2010, the monthly MSR 

178 FCA Ex. 151 at 7; Tr. at 52-54, 248, 655. 
179 FCA Ex. 151 at 7. 
18° FCA Ex. 39( d) at 1. 
181 Tr. at 925. 
182 Tr. at 879. 

m~-~~~~~~~~~~~~~~~~ 
55(g), 56, 58; Tr. at 52-54, 85-135. 

Tr. at 925-26, 930-31. 

rn4 FCA Ex. 39(a). 

l&'i FCA Ex. 39(b ). 
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achievement percentages ranged from the thirties to the sixties.186 In 2011, the dealership began 

in January with a 113% MSR achievement rate. Thereafter, the rates were never again at or 

above 100% and steadily declined, such that the rate in December was 49%.187 In 2012, the 

percentages were especially low, hovering in the teens and low twenties. 188 In 2013, the 

dealership began the year at 68% and then steadily declined to end the year at 40%. 189 In 2014, 

the dealership began in January at 50%, and then spent the rest of the year in the twenties and 

thirties. 190 In 2015, the percentages were again chronically low, hovering in the teens and 

twenties.191 Mr. Chandler calls Atkission Chrysler "one of the worst-performing dealers in the 

State of Texas."192 Mr. Fritz agrees and calls the dealership's MSR performance "grossly 

deficient. "193 

The remarkably poor MSR achievement rate of Atkission Chrysler can perhaps be best 

understood by comparing its MSR performance against all other FCA dealers in Texas. Over the 

past four years, out of all FCA dealers in Texas, Atkission Chrysler's MSR achievement rate has 

ranked as follows: 

• In 2012: 148th out of 148 
• In 2013: 155th out of 156; 
• In 2014: 157th out of 157; and 
• In 2015: 165th out of 165.194 

Atkission Chrysler does not dispute these numbers. Rather, it blames its poor sales 

performance on what it claims is the poor location of the dealership, as exacerbated by the 

186 FCA Ex. 39(c). 
187 FCA Ex. 39( d). 
188 FCA Ex. 39(e). 
189 FCA Ex. 39(f). 
19° FCA Ex. 39(g). 
191 FCA Ex. 39(h). 
192 Tr. at 396. 
193 Tr. at 180, 183. 
194 FCA Ex. 151 at 40. The data for 2015 is year-to-date through August. 

Contested Cases Briefing Notebook                               Volume 2 599



SOAH DOCKET NO. 608.15-4315.LIC 
MVD DOCKET NO. 15--0015.LIC 

PROPOSAL FOR DECISION PAGE40 

reconstruction of 1-10 in front of the dealership that took place in 2010-13.195 Mr. Atkission 

testified that, at the time he bought the dealership in 2008, he believed it was in a bad location, 

and he has always intended to move the dealership. Indeed, he testified that he has been 

reluctant to spend money improving the current location because his plan has always been to 

relocate.196 

The dealership contends it is poorly located because it is in an area where there are no 

other vehicle dealerships or major retailers nearby. Moreover, in February 2010, the Texas 

Department of Transportation (TxDOT) began reconstructing 1-10 in front of the dealership. 

That construction work ended in early 2013. Prior to the reconstruction, 1-10 in front of the 

dealership was at ground level. The reconstruction raised the height of 1-10 so that it would 

serve as an overpass over Martin Luther King Boulevard (MLK Blvd.), the cross-street near the 

dealership. According to Mr. Atkission, the result was that the elevated freeway now largely 

blocks the dealership from the view of travelers. 197 Prior to reconstruction, there was an MLK 

Blvd. exit ramp off the freeway that made it easy for customers to access the dealership. 

According to Mr. Atkission, during the two or three years of construction, all 1-10 traffic was 

routed off the freeway and onto the access roads. The eastbound access road is directly in front 

of the dealership. Mr. Atkission opined that this was too much traffic in front of the dealership 

and it was frightening to customers. He testified that, once the construction was completed, road 

access to the dealership was "worse" but, other than the visibility of the dealership, he did not 

·rh ct"' spcc1 y ow access was worsene . 

The dealership's current General Manager, Tyrone Allred, testified that it is "almost 

impossible" to see the dealership when driving in front of it on 1-10, and that customers have 

195 AC Initial Brief at 27. 
196 Tr. at 837·40. 
197 Tr. at 856·57. 
198 Tr. at 856-61. 
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complained about the difficulty of finding it. 199 Mr. Allred conceded, however, that there are 

still exit ramps off 1-10 for MLK Blvd.200 

The Dealer Agreements include the following force majeure clause: 

INABILITY TO PERFORM 

[N}either DEALER nor [FCA] will be liable for failure to perform its part of this 
Agreement when the failure is due to ... acts of govern1nent, ... or other 
circumstances beyond the control of the parties.201 

Atkission Chrysler contends that its failure to achieve 100% of MSR was caused by an act of 

government (TxDOT's reconstruction of I-10) and, therefore, the dealership should not be held 

accountable for its non-compliance with the MSR requirement.202 

FCA responds to this force majeure argument in two ways. First, it challenges the notion 

that the current location is bad. Essentially all of FCA's witnesses testified that the current 

location is perfectly acceptable for an auto dealership. Mr. Tunic testified that, when he first 

visited the dealership in 2014, he had no difficulty seeing, finding, or accessing it. His opinion is 

that the dealership is in "a fine location."203 He also stated that he is familiar with a number of 

auto dealers who have continued to meet their MSR requirements even as highway construction 

has been ongoing in front of their locations.204 Mr. Fritz testified that, regardless of whether one 

is traveling east or west on 1-10, the dealership is visible and easily accessed from the freeway. 

He also opined that the current location is conducive to selling cars because it is located on, and 

is visible from, a major highway, and it is close to population centers and other retail outlets.205 

l'l'J Tr. at 666-67. 

200 Tr. at 669-70. 

201 FCA Ex. 28(a) at 17. 

zuz AC Initial Brief at 27-28; AC Reply Brief at 6. 

203 Tr. at 2."i4-56, 345, 357. 
204 Tr. at 303-04. 

205 Tr. at 197-99. 
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Mr. Williams does not believe the poor performance can be blamed on the location. He also 

believes that the public has easy access from the freeway by simply taking the MLK Blvd. exit, 

regardless of whether traveling east or west on 1-10.206 Mr. Farhat testified that the dealership is 

easily accessed from the MLK Blvd. exit and, if a customer traveling in either direction on I-10 

misses the MLK Blvd. exit, the next exits are not far and finding the way to the dealership 

remains "very easy." The dealership's signage is visible from the freeway, regardless of the 

direction of travel. In Mr. Farhat's opinion, as compared to other dealerships Atkission Chrysler 

is "a very easily accessible dealership."207 

Moreover, FCA argues that the dealership's actions over the years suggest that it does not 

really believe the location is as bad as it now contends. Mr. Williams testified that if Atkission 

Chrysler had really been concerned about visibility problems, it could have rented the several 

billboards that are near the dealership on both sides of the freeway and are available to rent, but 

the dealership has never done so.208 Mr. Atkission agreed that billboards can increase sales, but 

admitted that the dealership currently has none rented. He also agreed that there is a billboard 

available to rent directly on the other side of I-10 from the dealership.209 A photograph of that 

billboard was admitted in evidence. It depicts a large billboard with the words "ADVERTISE 

HERE" and a phone number.210 Mr. Farhat testified that there are other such billboards along 

1-10 in proximity to the dealership. 211 

Mr. Atkission conceded that the dealership: 

• 

206 Tr. at 43-46. 

207 Tr. at 613-14. 
20

R Tr. at 45-46. 

2
()<) Tr. at 946-47. 

210 FCA Ex. 160. 
211 Tr. at 618-22. 

Never spoke with or wrote to TxDOT before or during the construction to modify 
the design or obtain temporary signage to help customers find their location; 
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• Never asked FCA for any help or adjustments in response to the construction; and 

• Never made any operational or advertising changes to deal with the changes 
(either during or after the construction).212 

The Dealer Agreements include a provision whereby Atkission Chrysler may ask FCA to 

lower its required MSR percentage in order to "take into account extraordinary local conditions 

to the extent ... such conditions are beyond DEALER's control and have affected DEALER's 

sales performance."213 Atkission Chrysler has never asked FCA to adjust its MSR obligation in 

respon..o;;e to the freeway construction or for any other reason.214 Mr. Tunic also stated that the 

dealership has never complained that the MSR requirement was unfair.215 

As a second counterpoint to the dealership's force majeure claim, FCA argues that the 

dealership's contention that its poor performance is caused by the TxDOT reconstruction is 

simply not borne out by the facts. As pointed out by FCA, the dealership's sales "were terrible 

before the construction, terrible during the construction, and terrible after the construction."216 

FCA's expert witness, Mr. Farhat, examined the highway construction and concluded it could 

not be blamed for Atkission Chrysler's poor sales performance. He noted that the dealership's 

sales performance had been consistently bad since its inception. Moreover, its best sales 

performance periods (relatively speaking) occurred during the highway construction, which 

belied it.;; claim that the construction was disruptive to business.217 

The ALls conclude that this factor favors termination. The dealership has chronically 

failed to achieve 100% of MSR since 2008, in violation of the terms of the Dealer Agreements. 

212 Tr. 987-89. 
213 FCA Exs. 28(a) at3, 28(b) at 4. 
214 Tr. at 54, 304, 378-79. 

zt> Tr. at 304-05. 

216 AC Reply Brief at 25. 
217 Tr. at 608-10; FCA Ex. 151at68. 
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These failures have almost always been by a wide margin, such that the dealership ranks as the 

very worst performing FCA dealership in the entire state. 

The evidence does not prove that this failure was caused by the I-10 reconstruction. The 

dealership's testimony on this point was not credible. For exa1nple, the dealership contended 

that the reconstruction caused both too much access (i.e. during construction all eastbound traffic 

was routed onto the access road in front of the dealership, thereby "scaring" customers) and too 

little access (i.e., the dealership is not visible, post construction). Essentially all of the FCA 

witnesses testified that that the dealership was visible and easily accessed. The ALls found this 

testimony to be credible. The dealership's actions throughout the construction and post

construction phases suggest that the freeway was not really the cause of the dealership's 

problems. In sum, the dealership failed to prove that its non-achievement of 100% of MSR, and 

all of its other breaches of the Dealer Agreements, were caused by the 1-10 construction. For this 

reason, the force majeure clause is not applicable. 

2. Breach of the Warranty Obligations 

Pursuant to the Dealer Agreements, Atkission Chrysler is obligated to "comply with 

parts, service, and warranty guides established by [FCA] from time to time," as well a<; FCA's 

"then current" warranty policies and procedures.218 As discussed more fully in Section IV.F., 

above, an audit of Atkission Chrysler in 2012 found that the dealership had committed errors or 

discrepancies in its charges to FCA for various warranty work it had performed. As a result, 

FCA issued a $31,172.86 chargeback.219 A 2014 informal audit identified four instances in 

which Atkission Chrysler submitted claims for reimbursement to FCA for warranty work and the 

claims stated that technicians who are trained to perform warranty work did the work in question 

when, in reality, non-trained technicians actually performed the work, in violation of FCA's 

218 FCA Exs. 28(a) at 4, 28(b) at 4. 
219 FCAEx. 41. 
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warranty policies.22° For the same reasons as discussed in Section IV.F., above, the ALls 

conclude that this factor is basically neutral, neither supporting nor weighing against termination. 

3. Breach of the Management Obligations 

In the Dealer Agreements, there is a section entitled "DEALER'S MANAGEMENT," 

which reads as follows: 

[FCA] has entered into this Agreement relying on the active, substantial and 
continuing personal participation in the management of DEALER 's organization 
by: 

Cecil R. Atkission 

DEALER represents and warrants that at least one of the above-named 
individuals will be physically present at the DEALER's facility ... during most 
of its operating hours and will manage all of DEALER's business relating to the 
sale and service of [FCA] products. DEALER shall not change the personnel 
holding the above described position(s) or the nature and extent of his/her/their 
management participation without the prior written approval of [FCA].221 

Mr. Chandler testified that, oftentimes, dealers will insert more than one name in this 

paragraph of the Dealer Agreement, such as by adding the name of the dealership's general 

manager. This is particularly so in cases in which the owner of the dealership does not live in the 

town where the dealership is located. In this case, however, the dealership chose only to include 

Mr. Atkission's name in the provision. FCA leaves the decision regarding whose namc(s) to 

insert complete! y up to the dealership. 222 

In other dealer agreements that Mr. Atkission has executed for the two other FCA 

dealership locations that he owns elsewhere in Texas, he chose to insert his name and his general 

manager's name in this contractual provision. As to Atkission Chrysler, however, Mr. Atkission 

22° FCA Ex. 43; Tr. at 152-53. 

nt FCA Bxs. 27(b) at 1, 27(c) at 1, 27(d) at 1. 
222 Tr. at 366-67, 456-57. 
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admitted that he, and only he, made the decision to solely insert his name in the Dealer 

Agreernents.223 Mr. Atkission admitted that, when he signed the Dealer Agreements for 

Atkission Chrysler, he represented to FCA that: (1) he was going to be the manager of the 

dealership; and (2) he would be present during at least half of the dealership's business hours 

(the 50% presence requirement).224 

The evidence is undisputed that Mr. Atkission failed to comply with the 50% presence 

requirement. Mr. Atkission lives in Kerrville, Texas, which is several hundred miles from 

Orange. He does not have an office at the dealership. He comes to Orange on most (but not all) 

Tuesdays and splits his time on that day between Atkission Chrysler and Atkission Toyota.225 

Mr. Atkission adrnitted that he has never been present at the dealership during at least half of its 

business hours, but estimated he has been present roughly 15% to 20% of business hours.226 

FCA argues that this constitutes a material breach of the agreement.227 

Atkission Chrysler concedes that Mr. Atkission has failed to abide by the 50% presence 

requirement. However, it argues that the requirement is not binding. At the time Mr. Atkission 

signed the Dealer Agreements for Atkission Chrysler, FCA was aware that he owned multiple 

other dealerships. From these facts, Atkission Chrysler argues that it and FCA had an 

"understanding" that the 50% presence requirement was not binding.228 

The dealership's argument is not convincing. As pointed out by FCA, Mr. Atkission has, 

on multiple occasions, included the names of general managers in the 50% presence requirement 

223 Tr. at 911-12. 
224 Tr. at 912-13. 
225 'fr. al 48, 683, 725-26, 909-10. 
226 Tr. at 912-13. The ALJs suspect that this is a too-generous estimation by Mr. Atkission. Mr. Atkission is 
present for a half day, one day a week. If one assumes a half day equals 4 hours, and the dealership is open 40 hours 
per week, then he is present only 10% of the time. However, the ALls suspect the dealership is open substantially 
more than 40 hours per week. 
227 Tr. at 401-02; FCA Initial Brief at 37-38. 
228 AC Initial Brief al 36-37. 
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on other dealer agreements. Because he chose to insert only his name in the 50% presence 

requirement of the Atkission Chrysler Dealer Agreements, it was reasonable for FCA to assume 

that Mr. Atkission personally planned to comply with the 50% presence requirement.229 The 

fact that he has not done so constitutes a breach of the Dealer Agreements, a factor that favors 

termination. 

4. Breach of the Personnel Obligations 

The Dealer Agreemenls obligate Atkission Chrysler to "employ and maintain for its retail 

business a number of trained and competent new and used motor vehicle sales ... and general 

management personnel that are sufficient for DEALER to carry out successfully all of 

DEALER's undertakings in this Agreement."230 Mr. Atkission admitted that it is very difficult to 

find, hire, and retain employees at the dealership. He attributes this problem to the dilapidated 

appearance of the dealership. He stated: "[l]f I was looking for a job, it's probably not one of the 

spots that I would want to work at."231 He also blamed the poor location and poor sales of the 

dealership, which he believes makes it hard for employees "to make a living."232 Mr. Atkission 

and the dealership's current general manager, Mr. Allred, conceded that the store experiences 

high employee turnover due to low sales.233 

According to Mr. Williams, the National Dealer Association (NOA) publishes guidelines 

and recommendations regarding various aspects of the industry. NDA recommends that a 

salesman should be expected to make roughly eight sales per month. Because Atkission 

Chrysler's 100% MSR achievement rate works out to roughly 40 cars per month, Mr. Williams 

and FCA contend that the dealership should have on staff at least five salespeople.234 The 

229 FCA Reply Brief at 38. 
23° FCAExs.28(a)at5,28(b)at5. 
231 Tr. at 864. 
232 Tr. at 865. 
233 Tr. at 680, 939. 
234 Tr. at 76-77. 
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dealership has consistently had fewer salespeople on staff, typically three, but sometimes only 

two. For example, in August 2012, the dealership had one new car salesman and two used car 

salesmen. By contrast, the number of salesmen at other dealerships FCA considers Atkission 

Chrysler to be competitive with averaged nine for new car sales and eight for used car sales.235 

On numerous occasions over the years, FCA has expressed to Atkission Chrysler 

concerns about tl1e lack of a sufficient and competent sales force at the dealership. For example, 

in October 2012, FCA prepared and discussed with the dealership a MSR/Critical Review 

Worksheet which discussed what FCA considered to be numerous defects in the dealership's 

operations. At that time, the dealership had three car salesmen on staff, while FCA believed that 

4 to 5 were needed in order lo achieve 100% of MSR. Moreover, FCA noted that the dealership 

had "high turnover in sales force and mgmt."236 Similar conversations were had over the course 

of many months.237 In one report, Mr. Williams identified "personnel issues" as being among 

the causes of the dealership's failure to achieve 100% of MSR.238 

The dealership has also had high turnover at the general manager (GM) position. Since 

its inception in March 2008, the dealership has had at least six GMs, a number that Mr. Atkission 

admits he is not proud of.239 There have been five GMs just since early 2012. Each change of 

GM has typically also broughl about a new sales manager and further changes in staff. The rate 

of change in GMs is excessive in comparison to other dealerships.240 The high turnover of GMs 

has been disruptive to the business's operations and customer relations.241 The fact that 

Mr. Atkission is not personally heavily involved or present at the dealersl1ip makes the absence 

of a steady hand in the GM position even more problematic for efficient operation of the 

i.
15 FCA Ex. 53(b); Tr. at 85. 
23 ~ FCA Ex. 53(b) at 1. 

m See, e.g., FCA E<s. 53(e), 530), 54(,). 54(d). 54(e). 54(!). 54(g). 54(h), 55(d). 
238 FCA Ex. 55(a). 
239 Tr. at 939, 947-49. 
240 'fr. at51-52. 
241 Tr. at 251. 
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dealership.242 The most recent, and current, GM is Mr. Allred. He started in that position 

roughly seven months after FCA issued the Notice of Termination, and he has been GM for less 

than a year.243 He received no training for his new job.244 Moreover, each GM has served a dual 

role-as the GM not only of Atkission Chrysler, but also of Atkission Toyota.245 The dealership 

touts Mr. Allred's long years of experience in the auto sales industry and expresses optimism 

that, with Mr. Allred, they now have "the right guy" in the GM position. The ALls find it 

notable, however, that Mr. Allred was not hired until many months after the Notice of 

Termination. 

Atkission Chrysler also shares a number of other key employees with Atkission Toyota. 

Ms. Boram serves as the office manager for both businesses and spends most of her time at the 

Toyota location.246 The two locations share an employee who handles Finance and Insurance 

(F&J), two office workers, an accounting department, and a comptroller.247 Other management 

positions at the dealership also experience high turnover. For example, at the thne Mr. Allred 

was deposed for this case, the dealership's sales manager had only been employed for a month, 

his predecessor had held that job for only eight months, the service advisor had held the position 

for only three months, and the position for advertising manager was vacant. The advertising 

manager position remained vacant at the time of the hearing.248 

Atkission Chrysler does not dispute that the dealership is understaffed. Rather, it 

contends that it has the right number of employees to operate at a sub-par level: "Atkission has 

staffed the Dealership with the sales and service personnel necessary to meet the low demand 

242 Tr. at 278-79. 
243 Tr. at 949. 
244 Tr. at 680. 
245 Tr. at 681. 
246 Tr. at 950. 
247 Tr. at 918. 
248 Tr. at 679-80. 
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caused by the bad location."249 The dealership argues that it should be excused, pursuant to the 

force majeure clause in the Dealer Agreements, from having any more staff on hand: "Requiring 

the Dealership to spend money ... for more personnel at the current location would be senseless 

economically, which is why Section 37 [the force majeure clause] applies to this situation."250 

The ALls are unpersuaded by the dealership's arguments. As already discussed above, 

the ALls have concluded that the force majeure clause is not applicable to this case. Atkission 

Chrysler contractually committed itself to employ a sufficient nu1nber of employees for it to 

successfully carry out all of its obligations under the Dealer Agreements. It admits that it has not 

done so. Instead, it has maintained only enough employees to operate at a level at which it is not 

carrying out all of its contractual obligations. Moreover, it has declared that it will do no more, 

because to do so would be "senseless." The dealership argues that it could do better if it moved 

to a new location, but it contractually bound itself to do better at the curre1it location. For these 

reasons, the ALJs conclude that Atkission Chrysler has breached its personnel obligations in the 

Dealer Agreements, a factor that favors termination. 

5. Breach of the Facility Obligations 

The Dealer Agreements obligate Atkission Chrysler to "at all times maintain the 

Dealership Facilities so that they ... are relatively equivalent in their attractiveness, level of 

maintenance, overall appearance and use to those facilities maintained by DEALER's principal 

cornpetitors."251 The evidence establishes that the dealership has not complied with this 

requirement. 

By Mr. Atkission's own admission, the dealership's facilities are "in very poor repair, 

very outdated, not up to [Atkission's] standards at all," "very old" and not laid out very well, 

and "not very good;" the facilities do not compare favorably to other Chrysler dealerships, or to 

249 AC Reply Brief at 6. 
250 AC Reply Brief at 7. 
251 FCA Exs. 28(a) at 5, 28(b) at 5. 
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the Chevrolet, Toyota, and Ford dealerships in Orange; and the facilities need a lot of repairs, are 

not conducive to a successful business, and are not compliant with FCA's image program. 252 In 

January 2008 (at the time he was attempting to acquire the dealership), Mr. Atkission com1nitted, 

in writing, to complete several construction projects in order to "enhance the facility."253 At the 

hearing, Mr. Atkission admitted that none of these projects was ever undertaken.254 

Mr. Allred agrees that the dealership's facilities are in poor condition, overdue for 

replacing, and not worth updating.255 He also agrees that the poor condition of the facilities 

impacts the dealership's success and affects its customers.256 Ms. Boram, the dealership's office 

1nanager, agrees that the dealership's facilities are worse than the other auto dealers in the area 

and that the main sign for the facility is "an eyesore."257 Ms. Boram thinks the best approach for 

the needed updating of the facility is to simply "burn it" and replace it.258 

FCA's witnesses agree that the facilities are woefully inadequate and outdated. 

Mr. Chandler described the dealership as "one of the worst facilities I've ever seen .... It's 

improperly branded, it's improperly maintained. It's old. It's - it's everything that we're trying 

to get away from as a company."259 Mr. Fritz testified that the facility does not meet FCA's 

current design standards, uses obsolete signage, and is poorly maintained.260 Mr. Tunic testified 

that the facility is old, dated, in need of repair, and not competitive with other dealers in the 

252 Tr. at 838-39, 984-87. 
2
'
3 FCA Ex. 3. 

254 Tr. at 989-91. 
2'5 Tr. al 662-63. 
256 Tr, at 686-87. 
257 Tr. at 728. 
2
'
8 Tr. at 718. 

2
'
9 Tr. at 381. 

260 Tr. at 199-200. 
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area.261 Mr. Farhat described it as a "tired looking," "dated," "sleepy" facility that is in need of 

paving repairs in the lot, and almost appears to be abandoned. 262 

Atkission Chrysler concedes that it has not met it obligation to operate in facilities that 

are relatively equivalent in their attractiveness, level of maintenance, and overall appearance to 

those of its competitors. In his testimony, Mr. Atkission expressly acknowledged this fact.263 

Rather, the dealership argues that it should be excused, pursuant to the force majcure clause in 

the Dealer Agreements, from this obligation: "Requiring the Dealership to spend money ... to 

upgrade its leased facility at the current location would be senseless economically, which is why 

Section 37 [the force majeure clause] applies to this situation."264 

The ALls remain unpersuaded by the dealership's arguments. The ALls have concluded 

that the force majeure clause is not applicable to this case. Atkission Chrysler contractually 

committed itself to operate in facilities that are relatively equivalent in their attractiveness, level 

of maintenance, and overall appearance to those of its competitors. It admits that it has not done 

so and declared that it will not do so because it would be "senseless." The dealership argues that 

it could do better if it moved to a new location, but it contractually bound itself to do better at the 

current location. For these reasons, the ALls conclude that Atkission Chrysler has breached its 

facility obligations in the Dealer Agreements, a factor that favors termination. 

6. Breach of the Place of Business Obligations 

The Dealer Agreements obligate Atkission Chrysler to conduct its operations "only from 

the dealership location" and prohibit it from, "either directly or indirectly establish[ing] any 

place or places of business for the conduct of its Dealership Operations other than from the 

Dealership's Facilities and Dealership Operations location as set forth in the Dealership Facilities 

261 Tr. at 256. 
262 Tr. at 616-18. 
2('1 Tr. at 932-33. 

264 AC Reply Brief at 7. 
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and Location Addendum."265 The Dealership Facilities and Location Addendum, in turn, 

authorizes Atkission Chrysler to conduct operations solely at its place of business. Atkission 

Toyota is not identified as an approved location for operations associated with Atkission 

Chrysler. 266 

The preponderance of the evidence establishes that this "place of business obligation" has 

been repeatedly breached by the dealership. Typically, the business of completing a transaction 

for the sale of a new vehicle is handled at the business location of the dealership making the 

sale.267 At Atkission Chrysler, the process is handled differently. Because the dealership does 

not have its own infrastructure as far as a business office or an F&I office, these things are taken 

care of at the Toyota store. Thus, an Atkission Chrysler customer will deal with a salesperson at 

the Chrysler location, but when he agrees to purchase an FCA vehicle, he has to travel to the 

Atkission Toyota location to sign the paperwork and contracts. He then returns to the Chrysler 

store to take delivery of the vehicle. Mr. Williams testified that this process is more difficult for 

the customer and makes Atkission Chrysler the "stepchild of' and "subservient to" Atkission 

Toyota.268 

Mr. Atkission conceded that the F&I activities for sales of cars at the dealership are 

handled at the Atkission Toyota location, which is less convenient for the customers. He also 

agreed that F&I activities are a part of dealership operations.269 He considers Atkission 

Chrysler's business office to be located at Atkission Toyota.270 Mr. Tunic opined that, by 

making Chrysler customers travel the Toyota location to complete their purchases, Atkission 

Chl 'd''' 1' 271 rys er 1s un crm1n1ng 1ls customer re at1ons. 

26
-' FCA Exs. 28(a) al 5, 28(b) at 5. 

266 FCA Exs. 20, 21; Tr. at 931-35. 
267 Tr. at 279. 
2()8 Tr. at 49-51, 

269 Tr. at 897-98, 920-21, 936. 
210 Tr. at 897-98. 
271 Tr. at 279-802. 
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Atkission Chrysler does not dispute that it makes customers travel to the Toyota location 

to complete transactions. Rather, it makes a "no harm no foul" argument, asserting that this is 

not a meaningful violation of the ter1ns of the Dealer Agreements because FCA "offered no 

evidence of any customer complaints about having to complete some paperwork at the Toyota 

dealership in connection with the purchase of a Chrysler vehicle."272 

The ALls find that FCA proved repeated violations of the place-of-business obligation 

set forth in the Dealer Agreements. Making Chrysler customers travel to the facilities of another 

brand to complete their transactions causes harm to the Chrysler brand. This fact is self-evident 

with or without evidence of customer complaints. The ALls suspect this is precisely why FCA 

included the place of business obligation in the Dealer Agreements in the first place. The AUs 

conclude that this is another factor favoring termination. 

7. Breach of the Advertising Obligations 

The Dealer Agreements obligate Atkission Chrysler to "promote [FCA] products and 

services vigorously and aggressively."273 The evidence establishes that the dealership has not 

complied with this requirement. 

The dealership does not devote vigorous effort to advertising. The dealership's 

advertising manager position is unfilled.274 Mr. Atkission explained that the dealership does not 

spend a fixed amount on advertising. Instead, it aims to spend between 6% and 8% of its gross 

profil~ on advertising. Because the amount of gross profits varies over time, the amount spent on 

advertising also varies. 275 Moreover, because its sales are low and the dealership is a chronically 

money-losing business, the dealership's gross profits are low, resulting in low advertising 

expenditures. Based on the amounts spent on advertising as shown in the dealership's own 

272 AC Initial Brief at 37. 
273 FCA Exs. 28(a) at 6, 28(b) at 6. 
274 Tr. at 680. 
275 Tr. at 974-75. 
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financial reports, the dealership has, for years, spent less than half of what other dealers in the 

Orange area and other dealers of comparable size spend on advertising each month.276 The 

dealership argues that its financial statements understate, by roughly $1,600 per month, the 

amount it spends on advertising.277 Even assuming this claim is true, however, it does not alter 

the fact that the dealership greatly underspends on advertising. Even with the claimed amount 

added in, Mr. Atkission admitted that the dealership spends much less on advertising than its 

competitors and co1nparable other dealers.278 

Since 2013, the dealership has not rented any of the several billboards that are near the 

dealership on both sides of the freeway and are available to rent.279 Atkission Chrysler concedes 

that it has not met its advertising obligations. Again, it argues that it should be excused, pursuant 

to the force majeure clause, from the obligation of promoting FCA producto;; and services 

vigorously and aggressively: "Requiring the Dealership to spend money ... for more advertising 

... at the current location would be senseless economically, which is why Section 37 [the force 

majeure clause] applies to this situation."280 

The force majeure clause is not applicable to this case. Atkission Chrysler contractually 

committed itself to engage in sufficient advertising. It admits that it has not and will not, 

because to do more would be "senseless." The dealership argues that it could do better if it 

moved to a new location, but it contractually bound itself to do better at the current location. For 

these reasons, the ALJs conclude that Atkission Chrysler has breached its advertising obligations 

in the Dealer Agreements, a factor that favors termination. 

276 Tr. at 70-71, 75, 251-52, 402-03; see also, e.g., FCA Exs. 53(b) at 10, 53(e) at 1. 
277 Tr. at 901-02, 942-43. 
278 Tr. at 941. 
279 Tr. at 45-46, 687. 
280 AC Reply Brief at 7. 
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The Dealer Agreements obligate Atkission Chrysler to "display and maintain brand signs, 

fascia and other signage in compliance with the policies and guidelines of [FCA's] Dealership 

Identification Program, including any modification or revisions to such policies and 

guidelines."281 Consistent with this obligation, Mr. Atkission signed, on April 9, 2013, a Dealer 

Identity Program Consent and Participation Agreement (Dealer Identity Agreement) in which the 

dealership obligated itself to purchase and display FCA's current signage, called "Millennium 

Signage," which reflects the company's current brand logos and is intended to promote FCA's 

effort to maintain a recognizable and consistent image nationwide.282 Millennium Signage has 

been in effect since 2010.283 

The evidence establishes that the dealership has not complied with this requirement and 

has never installed the Millennium Signage. Signage in this context refers not only to the 

dealership's signs on poles, but also the "fascia," or brands signs that go on the walls of the 

dealership.284 The dealership still uses old, out-of-date signage.285 As stated previously, the 

main pole sign in front of the dealership was damaged by Hurricane Ike in September 2008, but 

never fixed. 286 Rather, Atkission Chrysler placed a plastic bag over it with the dealership's name 

and brands printed on the bag. For years, the dealership has declined to invest in a new sign.287 

According to Mr. Chandler, all of the dealership's current signage is not compliant with FCA 

policies,288 and it is the only dealer in the Southwest Business Center whose signage is non-

1. 289 comp 1ant. 

2111 FCA Bxs. 28(a) at 6, 28(b) at 6. 

282 FCA Ex. 31(g); Tr. at 201-02, 415-17. 

283 Tr. at 420-21. 

284 Tr. at 256. 

28
' Tr. at 256-57, 401. 

2116 Tr. at 713. 
2117 Tr. at 866-70, 1012. 

2118 Tr. at 418-19. 

289 Tr. at 421-22; FCA Ex. 128. 
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In May and August 2013, the Principal Group, FCA's vendor responsible for installing 

Millennium Signage, sent Atkission Chrysler a detailed proposal to bring its signage into 

compliance. The dealership informed the Principal Group that they were not interested.290 In 

May 2015, FCA wrote a letter again urging the dealership to update its signage by implementing 

the proposal from the Principal Group. The estimated cost of the proposal was roughly $53,000, 

of which roughly $30,000 was to be paid as a deposit and the remainder was to be paid prior to 

product shipment.291 FCA wrote follow-up letters again urging the dealership to come into 

compliance in August and September 2015.292 In meetings with Mr. Fritz during this time, 

Mr. Atkission reported that he had no intention of installing new, compliant signage because he 

wanted to relocate.293 

Finally, in mid-September 2015, many months after the Notice of Termination had been 

issued, the dealership sent the deposit to Principal Group for the signage.294 However, the 

dealership never paid the remainder, never sent in documentation needed by the Principal Group 

to prepare the signs, and never installed the new, required signage. Further, Mr. Atkission 

testified that he did not intend to do so at the current location.295 As late as December 31, 2015, 

Mr. Atkission was told by the Principal Group that it needed additional documentation, but the 

dealership has not provided it.296 The ALJs conclude that, by paying the deposit but not doing 

the other things necessary to complete the installation of the signage, the dealership was 

attempting to create, for the purposes of this hearing, the appearance of doing something with 

regard to signage, without really doing anything. 

29° FCA Bxs. 31(h), 70; Tr. at 417-20. 
291 FCA Ex. 70; Tr. at 423-24. 
2'>2 FCA Bxs. 71, 73. 
293 Tr. at 204. 
294 FCA Ex. 144. 
295 Tr. at 211-12; 869-70. 
296 Tr. at 1012-13. 
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The dealership maintains that it is FCA's duty, not the dealership's, to fix the damaged 

pole sign. According to Ms. Boram, the sign is owned by FCA and the dealership pays 1nonthly 

rent to FCA for its use.297 Mr. Atkission also believes that FCA owns and is responsible for 

maintaining the pole sign.298 He testified that the dealership tried unsuccessfully to find the parts 

needed to repair the sign. He admitted that, other than placing the bag over it and illuminating it, 

the sign has not been repaired since the 2008 hurricane.299 

Atkission Chrysler concedes that it has not met its signage obligations. Again, it argues 

that, pursuant to the force majeure clause in the Dealer Agreements, it should be excused from 

having compliant signage: "Requiring the Dealership to spend money ... for new signage ... at 

the current location would be senseless economically, which is why Section 37 [the force 

majeure clause] applies to this situation."300 

The force majeure clause is not applicable to this case. Atkission Chrysler contractually 

committed itself to have compliant signage. It admits that it lacks such signage and wilJ not 

bring the signage up to compliance because to do so would be "senseless." The dealership 

argues that it could do better if it moved to a new location, but it is contractually bound to do 

better at the current location. For these reasons, the ALJs conclude that Atkission Chrysler has 

breached its signage obligations in the Dealer Agreements, a factor that favors termination. 

The ALls find the circumstances regarding the pole sign to be particularly troubling and 

illustrative. The sign was damaged by a hurricane in 2008. For the almost eight years since 

then, the sign has consisted of a plastic bag. The dealership claims that it is FCA's duty to repair 

the sign, but this is contradicted by the plain text of the Dealer Agreements. The dealership's 

assertion that it tried to fix the sign but was unsuccessful is not credible. The ALJs suspect that 

signs can be fixed in Orange, Texas just as capably as they can in any other part of the state. The 

297 Tr. at 713~15. 
298 Tr. at 865-66. 
299 Tr. at 867-68. 
3uo AC Reply Brief at 7. 
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dealership's actions (or, more accurately, inactions) with respect to the pole sign reveal a 

remarkable passivity and apathy about its own affairs. This strongly supports FCA's entitlement 

to the termination it seeks. 

9. Breach of the Working Capital and Net Worth Obligations 

The Dealer Agreements obligate Atkission Chrysler to "maintain and employ in 

connection with DEALER's business such net working capital [and] net worth ... necessary for 

DEALER to carry out successfully DEALER's undertakings pursuant to this Agreemenl and in 

accordance with guides therefore as may be issued by [FCA] from time to time."301 The 

dealership also signed a Minimum Working Capital Agreement in which it expressly agreed: 

(!)that "Working Capital of $908,847 is necessary for DEALER to carry out said DEALER's 

undertakings;" (2) that the dealership's working capital at the time of the agree1nent 

(March 2008) equaled $1,033.200; and (3) that the dealership would maintain working capital of 

at least $908,847 at all times.302 The Dealer Agreements further obligate the dealership to 

submit to FCA "complete and accurate" monthly financial statements which report, among other 

things, the dealership's net worth and working capital figures. 303 

The evidence establishes that the dealership has not complied with these requirements. 

The dealership's own financial statements indicate the following, with regard to working capital 

and net worth: 

301 FCA Ex. 28(a) at 5. 

302 FCA Ex. 20. 

:;o_:i FCA Ex. 28(a) at 6. 
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The Dealership's Working CapitaI304 

Year-end Dealership's Amount of Working Working Capital 
Working Capital Capital Required by 

FCA Guide305 
Deficiency 

2010 $848,830 $1,080,000 ($231,170) 
2011 $593,332 $1,108,800 $515,468) 
2012 $628,871 $1,120,000 $491,129) 
2013 $1,058,514 $1,160,000 $101,486) 
2014 $698,426 $1,191,400 ($492,974) 
2015 (thru October) $545,263 $1,254,000 ($708,737) 

The Dealership's Net Worth306 

Year-end Dealership's Net 
Worth 

2010 1$637,667) 
2011 ($1,143,468) 
2012 $1,723,136) 
2013 $1,996,226) 
2014 $2,609,882) 
2015 (thru October) ($3,361,905) 

The fact that the dealership's net worth has been a steadily growing negative number 

reflects that Atkission Chrysler has steadily lost money every year since 2£)10.307 The numbers 

reported by the dealership to FCA prove that the dealership has violated the Dealer Agreements 

by not maintaining: (1) working capital in accordance with the mandatory FCA guides; and 

(2) net worth at levels necessary for it "to carry out successfully" its obligations under the Dealer 

"" FCA fa,. 33(1), 34(1), 35(1), 36(1), 37(1), 38(k). 

305 The amount of working capital required by the FCA guide varies over time because it is derived from a 
1nathematical formula that takes into account numerous factors related to actual dealership operations. See FCA 
Ex. 20 at 2. 

'°" FCA E". 33(1), 34(1), 35(1), 36(1), 37(1), 38(k). 

:10
7 See also FCA Ex. 152 at 21; Tr. at 478-80. 
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Agreements. The parties agree that the only way the dealership has remained in operation 

despite these losses has been the periodic infusions of"Cecil Money."308 

Atkission Chrysler agrees that, as reflected in the financial statements prepared by the 

dealership and submitted to FCA over the years, the company's net worth and working capital do 

not meet the requirements set out in the Dealer Agreements. However, the dealership now 

argues that, rather than relying on the "working capital" and "net worth" entries on the financial 

statements, the ALls and the Department should consider the adequacy of the dealership's 

"constructive working capital" and "constructive net worth."309 Specifically, the dealership 

contends that the "Cecil Money" Mr. Atkission has periodically poured into the dealership ought 

to be counted as a part of the dealership's working capital and net worth. 

To do this, the dealership's accounting expert, Mr. Woodward, would reclassify the 

Cecil Money on the dealership's financial statements. As reported to FCA, the Cecil Money has 

been recorded in two entries, "Notes Payable" and "Other Notes and Contracts." Mr. Woodward 

testified that those entries should be deleted and, in their place, the entire a1nount of Cecil Money 

should be entered on the "Subordinated Notes'' section of the financial statements. 

Mr. Woodward argues for this change because he considers "Subordinated Notes" to be a "quasi

capital-net worth account."310 According to Mr. Woodward, when these changes are made, the 

dealership's numbers for 2015 (through October) would be: 

• "Constructive Working capital": $2,226,237, instead of ($708,737) as reported to 
FCA; and 

• "Constructive Net worth'": $2,688,095, instead of ($3,361,905) as reported to 
FCA.311 

308 See, e.g., AC Initial Brief at 29. 

309 Tr. at 763-75, 1070. 
310 AC Ex. 29 at 2. During 1nost of the hearing, Atkission Chrysler contended that the Cecil Money totaled 
$6,250,000. However, the accounting performed by Mr. Woodward suggests that the true amount is $6,050,000. 

311 AC Ex, 29 at 2; Tr. at 1068-69. 
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With these same changes on all of the financial statements, the dealership would show sufficient 

working capital and net worth throughout its existence.312 Mr. Woodward testified that, in the 

auto retail dealer industry, it is an accepted practice to treat money that an owner loans to his 

dealership as the dealership's equity, even though it is technically a loan.313 With these changes, 

Atkission Chrysler argues that it has never been undercapitalized. It points out that it has always 

had sufficient capital on hand to pay its bills.314 Mr. Coleman opined that it is appropriate to 

treat Cecil Money like working capital because, in practice, the dealership uses il like working 

capital, to pay the dealership's expenses.315 

The AL.Js find that the dealership's attempt to redefine its working capital and net worth 

at this stage is unreasonable. FCA points out that Mr. Woodward developed his theory many 

1nonths after the Notice of Termination was issued, and his recommended changes to the 

dealership's accounting came about only in response to the Notice of Termination. 

Mr. Woodward was a credible witness and clearly has expertise in matters of accounting for auto 

dealerships. Nevertheless, for the eight years of its existence, Atkission Chrysler and FCA have 

agreed on a generally-accepted yardstick for measuring the dealership's working capital and net 

worth. During those eight years, the dealership's reported working capital and net worth have 

always come up short. Now that Atkission Chrysler is confronted with the consequences of not 

measuring up, it seeks to change the yardstick. 

Moreover, the ALls are convinced that the method of measuring working capital and net 

worth advocated by FCA (and as reported by the dealership for eight years) is the more standard 

and generally accepted practice and ought to govern here. For example, prior to this proceeding 

no one at the dealership ever complained to FCA that the working capital and net worth amounts 

it had reported over the years were inaccurate or needed to be changed, despite a thorough 

review by the GM, office manager, dealership accountant, and Mr. Atkission each month prior to 

312 Tr. at 763-75, 1082-83. 
313 Tr. at 1075, 1078. 
314 AC Initial Brief at 36; Tr. at 697, 722-23, 755-56. 

~1-5 1'r. at 752-53. 
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submission to FCA.316 Moreover, the terms "constructive working capital" and "constructive net 

worth," as now advocated by the dealership, are not terms of art used in the accounting 

profession, and the financial reporting forms used by FCA and the dealership do not use either of 

those terms.317 The dealership reports its working capital and net worth to the United States 

Internal Revenue Service in exactly the same way it has always reported them to FCA.318 

Working capital is generally defined as current assets minus current liabilities.319 A current 

liability, in turn, is any short-term obligation (i.e. any debt that is paid back within 12 months).320 

The infusions of Cecil Money are often (possibly primarily) used by the dealership to fund short

term loans for vehicle inventory, loans that are often paid down on a daily basis. As explained 

by FCA's accounting expert, Herbert Walter, because the loans are paid hack quickly, they are 

not long-term obligations and, therefore, cannot be considered a part of working capital or net 

worth.321 

Understandably, FCA believes it is important to keep an eye on the working capital and 

net worth amounts of its dealers. It does this so that it can monitor the financial health of those 

dealerships. In this case, the numbers paint a clear picture: the dealership has been a slowly 

dying patient for at least six years, and the only thing keeping it alive has been periodic infusions 

of Cecil Money. The dealership's attempted reclassification of the accounts would not change 

that reality. The dealership has lost between $5 million and $6 million since its inception in 

2008,322 and the evidence in the record suggests that this downward trend is only accelerating. 

The ALJs conclude that Atkission Chrysler has breached its working capital and net worth 

obligations in the Dealer Agreements, a factor that favors termination. 

316 Tr. at 262-63, 790-93. 

317 Tr. at 793-94. 
318 Tr. at 501-02, 995-96. 
31Y Tr. at 489. 

320 Tr. at 1120. 
321 Tr. 490-502, 
322 Tr. at 820. 
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Neither party has asserted that the franchise is unenforceable from a public policy 

standpoint,323 and the ALls can discern no public policy issues related to the enforceability of the 

franchise. The Al.Js conclude that, because the franchise is enforceable from a public policy 

standpoint and Atkission Chrysler is not complying with multiple requirements of the franchise, 

this factor supports termination. 

I. Whether the Desire for Market Penetration is the Sole Basis for Termination 

Market penetration is the ratio of vehicle registrations for a specific brand to the number 

of vehicle registrations by competitors in a geographic area.324 The market penetration for 

Chrysler vehicles in the Southwest Business Center was 11.3% in 2012, 12.2% in 2013, 12.9% in 

2014, and 13.1 % YTD for 2015, showing a steady increase in the demand for Chrysler vehicles 

over the past four years.325 Code§ 2301.455{b) provides that in determining whether the party 

seeking termination has established good cause, "[t]he desire ... for market penetration does not 

by itself constitute good cause." In this case, Atkission Chrysler argues that the "true reason" 

FCA is seeking termination of the Atkission Chrysler franchise is to increase FCA's market 

penetration in the Orange Sale Locality.326 As support for this argument, Atkission Chrysler 

points to the testitnony of FCA witnesses wherein they acknowledge FCA's desire to have a 

dealer in the Orange Sales Locality who will achieve 100% of MSR and have a bigger market 

share.327 Additionally, Atkission Chrysler points to the evidence that FCA is achieving 100% of 

its market share, or 100% registration effectiveness, in the Orange Sales Locality.328 

323 See, e.g., FCA Ex. 129 at 31; Tr. at 1017. 
324 FCA Ex. 151 at 6. 
325 FCA Ex. 151 at 25. 

~26 AC Initial Brief at 38, 
327 AC Initial Brief at 38; Tr. at 63, 329-30, 460-61. 
328 AC Initial Brief at 39; Tr. at 157. 
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FCA responds that its requested termination of the Atkission Chrysler franchise is bigger 

than simply a desire for increased market penetration. FCA points to the large amount of 

evidence expressing the many reasons why FCA is seeking termination of the Atkission Chrysler 

franchise: 

• 

• 

• 

• 

• 

Atkission Chrysler's many breaches of the Dealer Agreements; 

Atkission Chrysler's failure to take care of the interests of the consumers in the 
Orange Sale Locality; 

the high amount of "pump in" sales by the surrounding Chrysler dealers into the 
Orange Sales Locality; 

the lack of efforts made by Atkission Chrysler to improve its operations and cure 
its deficiencies, and its continual worsening; and 

the damage to the Chrysler brand.329 

Code § 2301.455(b) makes it clear that the desire to expand market share is, by itself, not 

sufficient good cause for a modification. However, FCA's concern is not simply a desire for 

greater market share, but rather a desire to match market performance to what is expected for a 

dealer in Atkission Chrysler's Sales Locality. In addition, FCA has established a myriad of other 

bases for termination, including the multiple violations of the Dealer Agreements l)y Atkission 

Chrysler, and the potential damage to the Chrysler brand. If Atkission Chrysler were meeting 

expectations, but FCA simply wanted greater market share, then that factor alone would not 

justify a modification. But, Atkission Chrysler's underperformance, i.e. the failure to meet 

expectations in regard to sales and sales efforts, is a factor that may be considered in support of 

good cause. Therefore, the AUs find that a desire for market penetration is far from a sole basis 

for termination of the Atkission Chrysler franchise. 

329 FCA Initial Brief at 53-54; FCA Reply Brief at 36. 
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Based upon the evidence, FCA's notice of termination complied with Code § 2301.453. 

Additionally, the evidence oveiwhelmingly established that good cause exists to terminate 

Atkission Chrysler's franchise and, accordingly, no penalties, sanctions, or other orders are 

necessary to address. Therefore, the ALJs recommend that the Department deny Atkission 

Chrysler's protest and allow FCA to terminate the franchise. 

VI. FINDINGS OF FACT 

Background/Procedural History 

1. FCA US LLC (Chrysler or FCA) is a licensed new motor vehicle distributor in the state 
of Texas. 

2. Cecil Atkission Orange, LLC d/b/a Cecil Atkission Chrysler Jeep Dodge (Atkission 
Chrysler or the dealership) is a licensed new motor vehicle dealer of Chrysler vehicles 
and is located at 4103 I-10 E, Orange, Texas 77630. 

3. Atkission Chrysler is part of FCA's Southwest Business Center-a network of Chrysler 
dealers spanning six states in the southwestern United States. 

4. Atkission Chrysler is the sole Chrysler dealer responsible for sciving consumers in the 
township and rural areas surrounding Orange, Texas (the Orange Sales Locality). 

5. Atkission Chrysler is part of a dealership group that operates seven car dealerships 
throughout Texas, three of which are Chrysler dealerships, under the direction of 
Cecil Atkission-an owner and operator of car dealerships with over 30 years of 
experience in the industry. 

6. Atkission Chrysler operates pursuant to Sales and Seivice Agreements and their 
Additional Terms and Provisions (the Dealer Agreements or franchise agreement) with 
FCA. 

7. On December 17, 2013, FCA issued a Notice of Default to Atkission Chrysler, formally 
notifying Atkission Chrysler of its alleged breaches of the Dealer Agreements and 
allowing an opportunity to cure. 
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8. On December 19, 2014, FCA notified Atkission Chrysler of its decision to terminate the 
Dealer Agreements (Notice of Termination), citing Atkission Chrysler's: (1) failure to 
1neet sales performance obligations; (2) failure to comply with signage obligations; 
(3) failure to meet management and sales personnel obligations; (4) failure to meet 
advertising and sales promotion obligations; (5) failure to meet working capital 
obligations; and (6) failure to meet net worth obligations. 

9. The Notice of Termination contained specific grounds for the termination, included the 
required "conspicuous statement," and specified that the ter1nination would not take 
effect until 60 days after the date the dealer received the Notice of Termination. 

10. Atkission Chrysler's timely filed a protest of the Notice of Termination with the Texas 
Department of Motor Vehicles (Department or Board) on February 20, 2015. 

11. On June 15, 2015, the staff (Staff) of the Department referred this case to the State Office 
of Administrative Hearings (SOAH) for a contested case hearing. 

The Relocation Issue 

12. Mr. Atkission also owns a Toyota dealership in Orange, Texas (Atkission Toyota). 
Atkission Chrysler and Atkission Toyota are both located on 1-10, roughly two miles 
apart. 

13. Over the years, Atkission Chrysler has made several informal overtures to FCA for 
permission to move the dealership to a location adjacent to Atkission Toyota. The first 
such request came in late 2013, and each subsequent request was made after FCA had 
issued its Notice of Termination. 

14. Every relocation request made by Atkission Chrysler was cursory and lacked the 
information needed in order for FCA to evaluate it. 

15. The dealership has never submitted a complete, formal relocation request to FCA, but has 
only raised the issue of relocation as a concept. 

Atkission Chrysler's Sales in Relation to Sales in the Market 

16. Minimum Sales Responsibility (MSR) is a measure of sales actually achieved by a dealer 
against an expected level of sales. The expected level of sales for a dealer is derived 
from the number of sales a dealer must make to equal the manufacturer's state market 
share in the dealer's local market. 
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17. MSR is designed to measure whether a dealer's sales are proportional to the opportunity 
available to the dealer in its assigned sales locality. 

18. When a dealer's actual sales equal its MSR, its MSR percentage is 100%. An MSR of 
100% means that a dealer is meeting the amount of sales it is expected to capture. 

19. The MSR methodology is commonly used in the automotive industry and is a reasonable 
benchmark for sales perfor1nance. 

20. Atkission Chrysler has never met its annual MSR since the dealership commenced 
operations. 

21. FCA is achieving 100% of its market share, or 100% registration effectiveness, in the 
Orange Sales Locality. 

22. The surrounding Chrysler dealers are selling the majority of Chrysler vehicles registered 
in the Orange Sales Locality. These are referred to as "pump-in" sales. 

23. The majority of Orange residents purchasing Chrysler vehicles are driving 20 to 40 miles 
beyond Atkission Chrysler to purchase Chrysler vehicles. 

24. The opportunity for sales of Chrysler vehicles exists in the Orange Sales Locality, but 
Atkission Chrysler is not capturing these sales. 

25. Atkission Chrysler's sales performance has been consistently bad since its inception. 

26. Atkission Chrysler MSR performance is reflected in the following statistics: 

Month/Year (YTD) % MSR Attained 

December 2Q(J8 40.1% 

December 2009 38.2% 

December 2010 63.4% 

December 2011 49.2% 

December 2012 23.6% 

December 2013 39.7% 

December 2014 27.2% 

October 2015 16.2% 

27. Atkission Chrysler is the worst of all Chrysler dealers in Texas in regard to its sales. 
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28. Over the past four years, out of all FCA dealers in Texas, Atkission Chrysler's MSR 
achievement rate has ranked as follows: 

• In 2012: 148th out of 148 
• In 2013: 155th out of 156; 
• In 2014: 157th out of 157; and 
• In 2015: 165th out of 165. 

29. Hurricane Ike hit the Orange area in the fall of 2008. 

30. Chrysler filed bankruptcy in 2009. 

31. The economy was in a recession from 2008 through 2009. 

32. MSR takes into account national and local changes in vehicle sales. 

33. Atkission Chrysler's sales were at its highest immediately after the recession. 

34. 1-10 underwent re-construction in front of Atkission Chrysler from 2010 through 2013. 

35. Atkission Chrysler's sales were poor before, during, and after the 1-10 re-construction 
project. 

36. Atkission Chrysler's poor sales performance is not due to the re-construction on 1~10. 

37. Atkission Chrysler's location is an acceptable location for an auto dealership. 

38. Atkission Chrysler refuses to spend more money on advertising or to increase its 
inventory. 

39. From at least 2012 to the present, the demand for Chrysler vehicles ha..;; increased both 
nationally and state-wide, and the sales of the surrounding Chrysler dealerships have 
increased correspondingly. 

40. Atkission Chrysler's sales performance is low and declining. 

41. Atkission Chrysler's poor sales performance is not due to any impact frorn Hurricane Ike. 

42. Atkission Chrysler's poor sales performance is not due to the impact from Chrysler's 
bankruptcy. 

43. Atkission Chrysler's poor sales performance is not due to the recession. 

44. Atkission Chrysler's poor sales performance is not due to its location. 
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45. Atkission Chrysler's poor sales performance is due to factors under Atkission Chrysler's 
direct control. 

46. FCA established that Atkission Chrysler has extremely poor sales in relation to the 
market, which provides good cause for termination. 

Atkission Chrysler's Investments and Obligations 

47. The value of the dealership's building and equipment IS less than $100,()00, which 
reflects under-investment by the dealership. 

48. Atkission Chrysler leases the land upon which it is located. The lease is expired, but the 
dealership remains on a month-to-month holdover tenancy. 

49. Atkission Chrysler's asset of greatest value is the motor vehicle inventory, the value of 
which generally hovers around $4 million. 

50. The dealership has never been willing to invest a sufficient a1nount in itself and, as a 
consequence, its facilities are in very poor, outdated condition. 

51. Over the course of years, Mr. Atkission has loaned the dealership roughly $6.05 million. 
These funds are referred to as "Cecil Money" at the dealership. The Cecil Money is 
unsecured, subordinated debt, lacking the paperwork normally expected with a loan. 

52. The dealership pays Mr. Atkission roughly 4% interest on the Cecil Money, but it has 
never repaid any of the principal, and it likely never will repay it. 

53. The $6.05 million in Cecil Money is not an investment of the dealership's. 

54. The $6.05 million in Cecil Money is not a binding obligation of the dealership. 

55. Atkission Chrysler's investments are inadequate to properly operate the business. This is 
a factor that favors termination. 

56. Atkission Chrysler's obligations are minimal. This is a factor that favors termination. 

Injury or Benefit to the Public 

57. The Orange Sales Locality is a substantial market with a considerable customer base. 
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58. The public is currently being underserved by Atkission Chrysler and inconvenienced by 
having to drive to other Chrysler dealerships 20-40 miles away from Orange to meet their 
needs. 

59. In 2015, Atkission Chrysler was ranked among the worst in Texas for sales and service 
advocacy. 

60. FCA intends to replace Atkission Chrysler with a more co1npetitive dealer as soon as 
possible. 

61. Replacing Atkission Chrysler with a new dealer will benefit the public by increasing 
employment opportunities within Orange and by allowing local consumers to have their 
needs met without the inconvenience of driving 20-40 miles away. 

62. Atkission Chrysler shares many of ils employees with Atkission Toyota. 

63. If FCA were to terminate the Atkission Chrysler franchise, the few current employees the 
dealership has that are not already shared employees with Atkission Toyota would likely 
be hired at the Toyota dealership. 

64. The impact on employment of terminating the Atkission Chrysler franchise in the short
run would be negligible, and in the long-run positive. 

65. Termination of Atkission Chrysler would have positive benefits for the public, a factor 
that favors termination. 

Adequacy of Atkission Chrysler's Service Facilities, Equipment, Parts, and Personnel in 
Relation to Those of Other Dealers of New Motor Vehicles of the Same Line-Make 

66. Atkission Chrysler's facility as a whole is in poor condition, not conducive to a 
successful business, an eye-sore, and not comparable to surrounding dealer facilities. 

67. Atkission Chrysler has no plans to improve the facility. 

68. The evidence favors termination with regard to the adequacy of the service facilities. 

69. There is no evidence as to the inadequacy of Atkission Chrysler's equipment or parts in 
relation to those of other Chrysler dealers. 

70. For service advocacy in 2013, Atkission Chrysler was below its goal to varying degrees 
and below the average for the Southwest Business Center. 
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71. Atkission Chrysler has not been able to maintain a viable general manager, sales staff, or 
other dealership personnel. 

72. The adequacy of Atkission Chrysler's service facilities, equipinent, parts, and personnel 
is a factor that weighs slightly in favor of termination. 

Whether Warranties are Being Honored by Atkission Chrysler 

73. The evidence does not establish either particularly good or particularly bad performance 
by Atkission Chrysler with respect to honoring warranties. 

74. This factor neither supports nor weighs against termination of Atkission Chrysler's 
franchise. 

Parties' Compliance with the Franchise Agreement 

75. Atkission Chrysler has violated the terms of its franchise agreement with FCA in eight 
separate ways, each one of which favors termination. 

• Breach of the Sales Performance Obligation 

76. Atkission Chrysler breached its contractual obligation to sell the number of FCA vehicles 
necessary to fulfill the dealership's MSR. This is referred to as the obligation to "achieve 
100% of MSR." 

77. Since its inception in 2008, Atkission Chrysler achieved 100% of MSR in only one 
month. 

78. The dealership's MSR achievement percentages have been quite low, oflen in the teens 
and twenties. 

79. Out of the roughly 160 FCA dealers in Texas, Atkission Chrysler has, for years, 
consistently ranked last or second-to-last in terms of its MSR achievement percentage. 

80. The re-construction work on 1-10 did not make Atkission Chrysler's current location 
untenable or bad. 

81. Atkission Chrysler is in a fine location that is conducive to selling cars. 

82. Atkission Chrysler's poor MSR achievement percentages cannot be blamed on the 1-10 
reconstruction. 
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84. Atkission Chrysler chronically breached its contractual obligation to achieve 100% of 
MSR, a factor that favors tennination. 

• Breach of the Warranty Obligations 

85. The evidence does not establish either particularly good or particularly bad performance 
by Atkission Chrysler with respect to honoring warranties. 

86. This factor neither supports nor weighs against termination. 

• Breach of the Management Obligation 

87. Atkission Chrysler breached its contractual obligation to have Mr. Atkission physically 
present at the dealership during most of its operating hours. 

88. During its entire existence, Mr. Atkission has never been physically present at the 
dealership during most of its operating hours. He has typically been present only roughly 
10% or less of operating hours. 

89. Atkission Chrysler's breach of this contractual obligation is a factor that favors 
termination. 

• Breach of the Personnel Obligations 

90. Atkission Chrysler breached its contractual obligation to employ a sufficient number of 
sales staff and general management to carry out successfully all of its obligations under 
the franchise agreement. 

91. The dealership chronically experiences difficulty in hiring and retaining competent 
employees. 

92. The dealership has chronically had too few salespeople to achieve 100% of its MSR. 

93. The dealership has had excessively high turnover of employees and general managers. 

94. The high turnover of general managers has been disruptive to the business's operations 
and customer relations. 

95. Atkission Chrysler's general manager also serves as general manager of Atkission 
Toyota, and his time is divided between the two stores. As a result, his attention is 
insufficiently focused on the needs of Atkission Chrysler. 
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96. A number of other dealership employees serve as dual employees for the Chrysler and 
Toyota stores. As a result, their attention is insufficiently focused on the needs of the 
Chrysler store. 

97. Atkission Chrysler's breach of this contractual obligation is a factor that favors 
termination. 

98. Atkission Chrysler's failure to employ a sufficient number of employees and 
management personnel is not caused by the 1-10 reconstruction. 

• Breach of the Facility Obligations 

99. Atkission Chrysler breached its contractual obligation to maintain its facilities so that 
they are relatively equivalent in attractiveness and overall appearance to the facilities 
used by the dealership's principal competitors. 

100. Since Mr. Atkission acquired it, the dealership's facilities have been in very poor repair, 
very outdated, and not relatively equivalent in their attractiveness and overall appearance 
to the dealership's principal competitors. 

101. The dealership's facilities are not conducive to a successful business and not co1npliant 
with FCA's image program. 

102. The poor state of the dealership's facilities has negatively impacted the dealership's 
success and customer relations. 

103. Atkission Chrysler's breach of this contractual obligation is a factor that favors 
termination. 

104. Atkission Chrysler's failure to maintain adequate facilities cannot be blamed on the l-10 
reconstruction. 

• Breach of the Place of Business Obligations 

105. Atkission Chrysler has chronically breached its contractual obligation to conduct ito; 
operations solely at the dealership location. 

106. Because the dealership does not have its own business office and Finance and Insurance 
(F&I) office, these 1natters are handled at Atkission Toyota. A purchaser of an Atkission 
Chrysler vehicle must travel to Atkission Toyota to complete the transaction. 

107. By conducting some of its dealership operations at Atkission Toyota, Atkission Chrysler 
is not only breaching the franchise agreement, but also undermining customer relations. 
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108. Atkission Chrysler's breach of this contractual obligation is a factor that favors 
termination. 

• Breach of the Advertising Obligations 

109. Atkission Chrysler breached its contractual obligation to promote FCA products and 
services vigorously and aggressively. 

110. The dealership does not devote vigorous efforts to advertising. 

111. The dealership chronically and substantially underspends its competitors with respect to 
advertising. 

112. Atkission Chrysler's failure to vigorously and aggressively promote its products and 
services cannot be blamed on the 1-10 reconstruction. 

113. Atkission Chrysler's breach of this requirement is a factor that favors termination. 

• Breach of the Signage Obligations 

114. Atkission Chrysler breached its contractual obligation to display and use signage that 
complies with FCA policies and guidelines. 

115. FCA's current signage guidelines and policies have, since 2010, required the use of 
"Millennium Signage." 

116. The dealership has never installed Millennium Signagc, but still uses old, out-of-date 
signage. 

117. The main pole sign in front of the dealership was damaged by Hurricane Ike in 2008. 
Since then, the damage has never been fixed, and the sign mere I y consists of a plastic bag 
with the dealership's name and brands printed on it. 

118. For years, the dealership has declined to invest in new signage because it hopes to 
relocate. 

119. Atkission Chrysler, not FCA, is responsible for maintenance and repairs to signage at the 
dealership, including the pole sign. 

120. Atkission Chrysler's failure to comply with its signage obligations cannot be bla1ned on 
the 1-10 reconstruction. 

121. Atkission Chrysler's breach of this requirement is a factor that favors tertnination. 

Contested Cases Briefing Notebook                               Volume 2 635



SOAH DOCKET NO. 608-15-4315.LIC 
MVD DOCKET NO. 15-0015.LIC 

PROPOSAL FOR DECISION 

• Breach of the Working Capital and Net Worth Obligations 

PAGE76 

122. Atkission Chrysler breached its contractual obligations to maintain adequate working 
capital consistent with FCA guides and adequate net worth. 

123. For every year since 2010, the amount of the dealership's working capital has been 
substantially below the amount required by FCA guidelines. 

124. For every year since 2010, the dealership has had a negative net worth, and each year's 
net worth has been a much larger negative number than the previous year. 

125. As of October 2015, the dealership's net worth was a negative amount -- ($3,361,905). 

126. Since its inception in 2008, the dealership has lost between $5 million and $6 million. 

127. The only way the dealership has remained in operation despite these large losses has been 
the periodic infusions of Cecil Money. 

128. The dealership's effort during the hearing to recalculate its working capital and net worth 
was not reasonable and should not be adopted. 

129. Atkission Chrysler's breach of this contractual obligation is a factor that favors 
termination. 

The Enforceability of the Franchise from a Public Policy Standpoint 

130. The franchise is enforceable from a public policy standpoint, and Atkission Chrysler is 
not complying with multiple requirements of the franchise. 

131. This factor supports termination. 

Whether the Desire for Market Penetration is the Sole Basis for Termination 

132. Market penetration is the ratio of vehicle registrations for a specific brand to the number 
of vehicle registrations by competitors in a geographic area. 

133. A desire for market penetration is not the sole basis for termination of the Atkission 
Chrysler franchise. 
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1. The Department and its governing board has jurisdiction over this matter. Tex. Occ. Code 
ch. 2301. 

2. SOAH has jurisdiction over the contested case hearing and the authority to issue a 
proposal for decision, including findings of fact and conclusions of law. Tex. Gov't 
Code ch. 2003; Tex. Occ. Code§ 2301.704. 

3. FCA properly notified Atkission Chrysler of the intent to terminate Atkission Chrysler's 
franchise pursuant to Texas Occupations Code§ 2301.453(c). 

4. Atkission Chrysler timely filed a protest with the Department. Tex. Occ. Code 
§ 2301.453(e). 

5. Notice of Atkission Chrysler's protest and of the hearing on the merits of the protest was 
properly provided as required by law. Tex. Gov't Code §§ 2001.051-.052; Tex. Occ. 
Code § 2301.705; 1 Tex. Admin. Code§ 155.401; 43 Tex. Admin. Code§§ 215.105 and 
215.307. 

6. A "franchise" is one or more contracts between a franchised dealer and a manufacturer. 
Tex. Occ. Code § 2301.002(15). 

7. A manufacturer may not terminate or discontinue a franchise with a franchised dealer 
unless the manufacturer provides notice of the termination and: (1) the franchised dealer 
consents in writing to the termination, (2) the appropriate time for the dealer to file a 
protest has expired, or (3) the Board makes a determination of good cause for the 
termination. Tex. Occ. Code§ 2301.453(a), (g). 

8. FCA has the burden of proving by a preponderance of the evidence that good cause exists 
for the proposed termination. Tex. Occ. Code§ 2301.453(g). 

9. In determining whether FCA established by a preponderance of the evidence that there is 
good cause for terminating Atkission Chrysler's franchise, the Board is required to 
consider all existing circumstances, including seven statutory factors. Tex. Occ. Code 
§ 2301.455(a). 

10. The Board has the exclusive jurisdiction to determine the issue of good cause, including 
the weight to be given each statutory factor. Austin Chevrolet, Inc. v. Motor Vehicle Bd., 
212 S.W.3d 425, 432 (Tex. App.-Austin 2006, pet. denied). 

11. FCA has established good cause to terminate the Dealer Agreements in accordance with 
Texas Occupations Code§ 2301.455. 
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12. No provision of the franchise agreement in this case conflicts with Texas Occupations 
Code ch. 2301. 

13. FCA's proposed termination of Atkission Chrysler's franchise should be approved. 

14. Sanctions, penalties, and further orders are not appropriate in this case, and further 
declaratory decisions or orders are not required. Tex. Occ. Code§§ 2301.153(a)(8), .651, 
.801, and .802. 

SIGNED June 17, 2016. 

~· 
M TRAiiARllADI 
ADMINISTRATIVE LAW JUDGE 
S'l'ATE OFFICE OF AJ)MINISTRATIVE HEARINGS 

itfl:B~LTER 
ADMIN!sTRATIVELAW JUDGE 
STATE OFFICE OF ADMINISTRATfVE HEARINGS 
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CARDWELL, HART & BENNETT, L .. L.P. 

ATTORNEYS AT LAW 

807 BRAZOS 
SUITE 1001 

AUSTIN, TEXAS 78701-2563 

Vi<< Electronic Upload 
Hon. Meitra Farhadi 
Hon. Hunter Burkhalter 
Administrative Law Judges 
State Office of Administrative Hearings 
300 West 15th Street, Room 502 
Austin, Texas 78701 

July 20, 2016 

TELEPHONE: (512) 322·0011 
FAX: (612) 322-0808 

Re: SOAH Docket No. 608-15-4315.LIC; MVD Docket No. 15-0015.LIC, Cecil 
Atkission Orange, LLC, dlb!al Cecil Atkission Chrysler Jeep Dodge v. FCA US LLC. 

Dear Judges Farhadi and Burkhalter: 

Enclosed please find Complainant's Exceptions to the Proposal for Decision. 

Enclosure 

cc: Daniel Avitia, Director 
Motor Vehicle Division 
Texas Department of Motor Vehicles 
P. 0. Box. 2293 
Austin, Texas 78768 
Via Fax (512-465-3599) 

Wm. R. Crocker 
Via Email 

v~~ 
"].~~~----

Mark J. Clouatre 
WHEELER TRIGG 
O'DONNELL, LLP 
370 Seventeenth Street, 
Suite 4500 
Denver, CO. 80202 
Via Email 
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BEFORE THE BOARD 
OF 

THE TEXAS DEPARTMENT OF MOTOR VEHICLES 

CECIL ATKISSION ORANGE, LLC, 
cl/b/a CECIL ATKISSION CHRYSLER 
JEEP DODGE, 

Complai11a11t 

FCA USLLC, 

Respondent. 

§ 
§ 
§ SOAH DKT. NO. 608-15-4315.LIC 
§ 
§ 
§ MVD DKT. NO. 15-0015. LIC 
§ 
§ 
§ 

COMPLAINANT'S EXCEPTIONS 
TO THE PROPOSAL FOR DECISION 

Complainant Cecil Atkission Orange, LLC d/b/a Cecil Atkission Chtysler 

Jeep Dodge ("Atkission") makes the following exceptions to the Proposal for 

Decision ("PFD") issued on June 17, 2016, which recommends the termination of 

Atkission's franchise by FCA US LLC ("Chtysler" or "FCA"). 

INTRODUCTION AND SUMMARY OF THE EXCEPTIONS 

The PFD wrongly recommends terminating Atkission's franchised Chtysler-

Jeep-Dodge dealership in Orange, Texas. Because franchise termination is a harsh 

and punitive action, which destroys most of a dealership's value, the Legislature 

intends for termination to occur only after a ve1y careful and correct legal and 

factual assessment of "all existing circumstances, including" the "dealer's 

investment and obligations" and eve1y other statutmy factor set fotih in § 

2301.455(a) of the Tex. Occ. Code ("Code") which might be relevant. Because the 

Administrative Law Judges ("ALJs") failed to conduct such assessment in this case, 
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the Board should reject the PFD and sustain Atkission's protest. Alternatively, the 

Board should remand this matter to the ALJs so that a proper assessment of all the 

relevant, existing circumstances can be made in accordance with the correct legal 

interpretation and application of the statutmy mandate. 

I. 
FAILURE TO CONSIDER THE IMPACT OF MR. ATKISSION'S $6.25 

MILLION CAPITAL INFUSION INTO THE DEALERSHIP 

The ALJs' recommendation to terminate rests substantially on their 

misinterpretation and misapplication of § 2301.455(a)'s requirement that "all 

existing circumstances, including ... the dealer's investment and obligations" be 

considered. Cecil Atkission owns 100% of the dealership. 1 Since acquiring the 

dealership in 2008, he has plowed $6.25 million of his own money into it. Under 

basic accounting principles, this infusion of $6.25 million in capital constitutes 

either an equity investment in the dealership or a debt obligation of it.2 Yet, the 

ALJs have treated it as neither equity nor debt, and therefore given the $6.25 million 

1 The ALJs incorrectly state that Mr. Atkission owns only 52% of the dealership entity. Mr. 
Atkission owned 52% when the dealership was purchased in 2008. However, Mr. Atkission now 
owns !00% of the dealership entity and is its sole member. [Testimony of Cecil Atkission, Tr. at 
836, line 25 - 837, line 1]. 

2 An "investment" is the outlay of funds for income or profit. See Merriam-Webster's Collegiate 
Dictionary 659 (11" ed. 2005). If such funds "have been advanced with reasonable expectations of 
repayment, they are loans; if as a matter of substantial economic reality they are risked upon the 
success of the venture, the funds are actual capital." Matter ofTransystems, Inc., 569 F.2d 1364, 
1370 (51

h Cir. 1978), quoting, Herzog & Zweibel, "The Equitable Subordination of Claims in 
Bankruptcy, 15 Vanderbilt L. Rev. 83, 94-95 (1961). The ALJs wrongly asse1t that Atkission 
contends that the $6.25 million "should count as the dealership's investments and obligations." 
(PFD at 24). Atkission has never made such an argument. Atkission's argument is that regardless 
of whether his cash contributions are called investments or obligations, they can and should be 
considered "capital" for calculating working capital and net worth. 

2 
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no significance in their analysis. (PFD at 28-29). Their mistreatment of this 

substantial infusion of capital into the dealership - most of which will be lost if the 

dealership is terminated - not only is based on a distorted and legally incorrect 

interpretation of§ 230 l.455(a), but also violates basic accounting principles.3 

Exalting form over substance, the ALJ s interpret the word "dealer" in the 

phrase "dealer's investment and obligations" to mean only the entity holding the 

general distinguishing number, which in this case is Mr. Atkission's limited liability 

company, and not Mr. Atkission, its sole owner. Applying this interpretation, the 

ALJs concluded that the $6.25 million was not an investment made by the 

dealership - thus ignoring the fact that it was an investment of capital in the 

dealership by Mr. Atkission. By mandating the consideration of "all existing 

circumstances, including ... the dealer's investment ... ", the Legislature intends 

for investments made in the dealership by its owner or owners to be analyzed in 

deciding whether termination is warranted. The vast majority of general 

distinguishing numbers in Texas are issued to franchised dealers conducting 

business as limited liability, corporate or pminership entities, rather than as 

individuals. This is done for a myriad of tax and business reasons. Acceptance of 

the ALJs' interpretation will create a dangerous and unfair precedent that will render 

millions of dollars in investments made in dealerships by their owners, like Mr. 

Atkission, meaningless. 

3 If the franchise is terminated, Mr. Atkission estimates that he will lose up to $4 million. 
[Testimony of Cecil Atkission, Tr. at 889, lines 15-18; 1034, lines 2-15). 

3 
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If Mr. Atkission's $6.25 million is not treated as an equity investment in his 

dealership, then it must be treated as the dealership's debt obligation to him. The 

$6.25 million has always been recorded on the dealership's financial statements as 

short-term or long-term debt - on which interest has always been paid to Mr. 

Ak
. . 4 

t ISSIOn. 

Chrysler itself recognized that Mr. Atkission's $6.25 million infusion 

constituted a debt of the dealership. (FCA Brief at 60, 61-62). However, the ALJs 

assert that the $6 .25 million is not really a debt, and thus not a dealership 

"obligation," because they think Mr. Atkission does not expect the $6.25 million to 

be repaid. (PFD at 28). Assuming that were true, then the $6.25 million constitutes 

a capital contribution, i.e., an equity investment. 5 In fact, Chrysler's "Dealer 

Financial Statement" contains a line item under "Net W 01ih" for "Investments 

(Proprietor Partner or Member)." Mr. Atkission is the sole member of the dealership 

entity, a limited liability company. Also, Chrysler's financial expert admitted that 

the $6.25 million was "invested capital," which constitutes an investment in the 

dealership.6 

4 Testimony of Tyra Boram, Tr. at 711, line 25; 712, lines 1-2; 744, lines 10-25; Testimony of 
Cuttis Coleman, Tr. at 751, lines 3-15; Testimony of Cecil Atkission, Tr. at 870, lines 10-12; 871, 
lines 14-17; 977, lines 22-25; 978, lines 1-5; Testimony of Carl Woodward, Tr. at 1066, lines 7-15; 
Complainant Ex. 29, Exhibit 2; Respondent Ex. 33(1), 34(1), 35(1), 36(1), 37(1), 38(k), 38(1). 

5 In fact, Mr. Atkission testified that he expects the dealership to repay him if and when the 
dealership becomes profitable, which can only happen if the Dealership is relocated to a suitable 
site. [Testimony of Cecil Atkission, Tr. at 874, lines 24-25; 875, lines 1-16; 977, lines 22-25; 978, 
lines 1-2]. 

6 Respondent Ex. 152-008, ~ 31. Even ifthe $6.25 million were a gift to the dealership, it would still 
be classified as equity and would positively affect the dealership's working capital and net worth. 

4 
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Based on their misinterpretation of the Code concerning the effect and 

impact of the $6.25 million on the dealership's finances, the ALJs erred in finding 

that the dealership violated Chrysler's working capital and net w01ih requirements. 

(PFD at 76). Because of Mr. Atkission's infusion of $6.25 million into the 

dealership - which Chtysler's expert admits is "invested capital" - the dealership 

has always exceeded Chtysler's working capital and net worth guides and continues 

to do so.7 That $6.25 million also refutes the ALJs' disparaging assetiions in the 

PFD that Mr. Atkission lacks commitment to his dealership and has refused to 

"permanently invest" in it. (PFD at 28). On the contraty, the $6.25 million 

conclusively shows his commitment to the dealership's survival and to its future in 

Orange. 

II. 
FAILURE TO CONSIDER THE NEED TO RELOCATE 

THE DEALERSHIP 

The ALJ s' recommendation to terminate the Atkission franchise is also 

based on their refosal to consider the need to relocate the dealership as an "existing 

circumstance" present in this case, and on their belief that "the Code does not 

provide for affirmative defenses to the good cause elements ... " (PFD at 21). The 

Code does not strip ji·anchised dealers of defenses against termination. 

7 Respondent Ex. 152-008, 'if 31. However, the manner in which the dealership was reporting the 
$6.25 million infusion from Mr. Atkission on its financial statements materially understated both 
the dealership's actual working capital and its net worth. [Testimony of Cm1is Coleman, Tr. at 754, 
lines 20-24; 759, lines 1-12; Complainant Ex. 29 at 2]. Accounting expert, Carl Woodward, 
advised the dealership to begin reporting those funds on its financial statements as subordinated 
notes. [Complainant Ex. 29 at 2]. 

5 
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The ALJs' asse1tion that "as a matter of law the dealership's desire to 

relocate has never been, and cannot legally be, part of this case" is both legally 

incorrect and untrue. (PFD at 12). The evidence conclusively establishes that the 

dealership cannot survive in its present location.8 To survive, it must relocate.9 

That need is a circumstance falling within the legislative command in§ 2301.455(a) 

to consider "all existing circumstances" and is required to be considered by the 

Board - even if a formal relocation application has not yet been submitted. The 

ALJs' refusal to consider the dealership's need to relocate constitutes a legal 

misinterpretation and violation of that statute. 

The ALJs' error is compounded by their erroneous determination that the 

force majeure clause of the Atkission-Chiysler franchise agreements and other 

affirmative defenses do not apply to the adverse impact on the dealership and its 

franchise obligations of a massive and lengthy TxDOT reconstruction project -

patticularly those obligations concerning sales, personnel, signage, and 

advertising. 10 The ALJs cite no legal authority holding that a dealer cannot invoke 

affirmative defenses in a termination case. To the undersigned's knowledge, no 

such authority exists. Moreover, the statutory command to the Board is to consider 

8 Testimony of Tyrone Allred, Tr. at 666, lines 11-16; Testimony of Cecil Atkission, Tr. at 899, 
lines 8-19; 903, lines 6-14. 

9 Although the dealership has not submitted a formal relocation application, over the last several 
years, Mr. Atkission been acquiring land for a relocation site next to his Toyota dealership, which is 
located on 1-10 in one of Orange's commercial areas. [Testimony of Cecil Atkission, Tr. at 841, 
lines 21-25; 842, lines 1, 9-12; 843, line 25; 844, lines 1-2; 891, lines 6-11, 15-17]. 

10 Force majeure is recognized as an affirmative defense. 3 Tex. Prac. Guide Bus. & Com. Litig. § 
19: 160; 30 Williston on Contracts § 77:31. 

6 
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"all existing circumstances" "notwithstanding the terms of any franchise ... " Thus, 

circumstances constituting affirmative defenses - regardless of what the 

manufacturer has written in the franchise agreement - such as force majeure, 

waiver, estoppel, or any other matter that would provide grounds for avoiding a 

franchise termination, must be considered by the Board. 11 

The franchise agreements provide that Atkission will not "be liable for 

failure to perform its part of this Agreement when the failure is due to ... acts of 

government, ... or other circumstances beyond the control of the parties." [FCA 

Ex. 28(a) at 17). The dealership is located on the south side frontage road next to I-

10 in an area devoted almost exclusively to light industry. 12 The TxDOT project, 

which lasted three years, had a significant negative impact on the dealership and has 

undermined its ability to perform its franchise obligations in two ways. 13 

First, the project eliminated convenient access to the dealership from the 

eastbound lanes of 1-10.14 Before the project, eastbound drivers could see the 

11 The seven statutory factors of § 2301.455(a) are in the nature of affirmative defenses to 
termination. 

12 Testimony of Tyrone Allred, Tr. at 662, lines 17-25; 663, lines 1-7; Testimony of Cecil 
Atkission, Tr. at 880, lines 20-25; 881, lines 1-12; 882, lines 3-16. Atkission bought the 
dealership's assets and goodwill value knowing that it was situated in a poor location, was housed 
in an outdated facility, and would need to be relocated. [Testimony of Cecil Atkission, Tr. at 838, 
lines 2-9; 880, lines 20-25; 881, lines 1-12; 882, lines 3-16]. Then, and now, no other motor vehicle 
dealerships are located nearby; nor are any major retailers located near the dealership. [Testimony 
of Tyrone Allred, Tr. at 662, lines 17-25; 663, lines 1-7]. The dealership has never been able to 
become profitable on a yearly basis at its current location. [Testimony of Cecil Atkission, Tr. at 
861, lines 13-17; 1046, lines 10-12; Complainant Ex. 7, 8; Respondent Ex. 33(1), 34(10, 35(1), 36(1), 
37(1), 38(k). 

13 Testimony of Cecil Atkission, Tr. at 857, lines 1-7; 859, lines 306; 987, lines 19-24. 

14 Testimony of Tyrone Allred, Tr. at 663, lines 3-7. 
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dealership on the south side of I-10 shortly before coming to an exit located just 

west of the dealership and could use that exit to easily reach the dealership using the 

frontage road. Both I-10 and the dealership were then on ground level. But the 

TxDOT project not only substantially elevated I-10 in front of the dealership, it also 

removed the convenient exit from the eastbound lanes to the dealership. Is Because 

a wooded area is located west of the dealership on the south side ofl-10, drivers see 

the dealership as before, but they no longer have the convenient exit to access it. I6 

Instead, they must take the next exit located east of the dealership, go under I-10 at 

the next exit, head back west, then take an exit from the westbound lanes, go under 

I-10, and stay on the frontage road back to the dealership. 

Second, before the project, westbound drivers on I-10 could easily see the 

dealership, take the next exit, go under I-10 and remain on the frontage road back to 

the dealership. But the elevation of I-10 has made it almost impossible to see the 

dealership from the westbound lanes. 17 And if drivers do see the dealership, from 

that point they have to take the next exit, a mile or so farther west, go under I-10, 

and know to stay on the eastbound frontage road past the wooded area back to the 

dealership. Is 

15 Testimony ofTyrone Allred, Tr. at 666, lines 20-25; 667, lines 1-4; Testimony of Cecil Atkission, 
Tr. at 856, linesl2-22; 857, lines 15-25; 858, lines 1-9; 858, lines 24-25; 859, lines 1-2,14-17. 

16 Testimony of Tyrone Allred, Tr. at 670, lines 3-6. 

17 Testimony of Sharif Farhat, Tr. at 642, lines 3-8; Testimony of Cecil Atkission, Tr. at 882, lines 
20-21. 

18 Testimony of Tyrone Allred, Tr. at 669, lines 8-17; Testimony of Cecil Atkission, Tr. at 863, 
lines 1-18. 
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The reconstruction left access to the dealership and its visibility in far worse 

shape than before. 19 As Mr. Atkission described the current situation: "Driving up 

and down Interstate 10, if you don't know [the dealership is] there, you don't know 

it's there." [Testimony of Cecil Atkission, Tr. at 859, lines 7-11]. Yet, the ALJs 

make only a single reference to the removal of the eastbound exit in their PFD (at 

page 40) and only two references to the elevation of 1-10 (PFD at 20, 40). They 

devote scarcely any attention - and almost no analysis - to the impact on the 

dealership of these major changes to its accessibility and visibility. 

Once the TxDOT project was completed in 2013, the dealership's sales 

plummeted and have never recovered, making relocation of the dealership essential 

to its viability.20 The ALJs disregarded the significance of the objective, post-

reconstruction sales data - the validity of which no one questions - and found that 

the reconstruction work did not make the dealership location bad or untenable. 

They even find that the dealership "is in a fine location that is conducive to selling 

cars." (PFD at 72). The basis for this incredible finding is the opinion testimony of 

several Chrysler witnesses. Significantly, two of those witnesses, who were 

19 Testimony of Cecil Atkission, Tr. at 857, lines 1-7; 859, lines 3-6; 987, lines 19-24. 

20 In Janumy 2011, the Dealership had an MSR of 112.50%. [Respondent Ex. 39(d)-001]. As the 
TxDOT reconstruction progressed and impeded access to the dealership, its MSR fell sharply. 
After April 2011, it never again rose above 70% for any month and was almost always well below 
50% on a monthly basis. [Respondent Ex. 39(d)-004 to 39(d)-012, 39(e), 39(1), 39(g), 39(h)]. Since 
the reconstruction in front of the Dealership ended in 2013, the Dealership's new vehicle sales and 
its percentage of MSR have plummeted from 181 sales in 2013 to 96 as of November 2015, and 
from an MSR of 39.7% in 2013 to 17.3% as of August 2015. [Respondent Ex. 36(!), 37(!), 38(!), 
151-035)]. 
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unfamiliar with the dealership's location, had to use a GPS to find the dealership.21 

This opinion testimony is entitled to no weight because it is contra1y to the objective 

sales data and to the testimony of the persons who work at the dealership and make 

their living trying to sell cars there. 

For these reasons, the ALJs erred in finding that the force majeure clause 

does not apply to this case. This e!Tor produced other findings about the 

dealership's performance of its obligations under the franchise agreements that are 

not reasonably supported by substantial evidence considering the reliable and 

probative evidence in the record as a whole. 

III. 

ERROR IN CONSIDERING GROUNDS NOT SPECIFIED 
IN THE NOTICE OF TERMINATION 

Section 2301.453(c) of the Code requires a manufacturer to "provide written 

notice ... to the dealer and the board stating the specific grounds for the termination 

or discontinuance. Over Atkission Chtysler's objection, the ALJs allowed FCA to 

introduce evidence of alleged five grounds for termination that were never 

mentioned in Ch1ysler's termination notice and have recommended termination 

based on such improper grounds. The ALJs' action constitutes a flagrant violation 

of the Code and renders their PFD unreliable. Section 2301.453(c) is a statute, not a 

mere guideline to be enforced or ignored at the whim of the ALJs. 

21 Testimony of Todd Tunic, Tr. at 358, lines 9-13; Testimony of Sharif Farhat, Tr. at 641, lines 16-
19. 

10 
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EXCEPTIONS 

I. Atkission excepts to the ALJs' failure to consider all existing 

circumstances in determining whether "good cause" for the proposed termination 

exists. Section 2301.455(a) of the Code requires that "in determining whether 

good cause has been established . . . the board shall consider all existing 

circumstances, including" seven specifically identified elements. 22 The PFD 

shows, on its face, that the ALJs failed to consider "all existing circumstances" in 

determining good cause. Specifically, the ALJs erred in not considering: 

• the impact of the $6.25 million Mr. Atkission invested in the 
dealership on the dealership's working capital and net worth 
because they erroneously view that money as neither an 
investment in the dealership nor an obligation of the 
dealership; 

• the need to relocate the dealership, especially after 
completion of the 1-10 reconstruction project and its 
devastating impact on the dealership's accessibility, visibility, 
and sales; and 

• force majeure and other affirmative defenses raised by the 
evidence in this case. 

2. Atkission excepts to the ALJs' interpretation and application of the 

"notice of termination" provisions of§ 2301.453(c) of the Code. Specifically, the 

ALJs wrongly interpreted that statute to allow Chtysler to use the seven factors 

22 Section 311.011 (a) of the Texas Gov't Code, the "Code Construction Act," provides that 
"[ w ]ords and phrases shall be read in context and construed according to the rules of grammar and 
common usage." When used as an adjective, as in "existing circumstances," the word "existing" 
means "[i]n existence or operation at the time under consideration; current ... " Oxford Advanced 
Learner's Dictionaiy. See also, MacMillan Dictionaty ("used for describing something that exists 
now ... "); Collins Thesaurus of the English Language ("In existence now ... "). 

11 
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listed in§ 2301.455(a) of the Code as additional grounds for attempting to terminate 

Atkission's franchise even though those factors are not stated in Chrysler's notice of 

termination as grounds for termination. The Legislature requires the "specific 

grounds for the termination" to be stated in a manufacturer's notice of termination 

and provided both "to the dealer and the board" for a reason - so that (1) the dealer 

can decide whether or not to spend its resources fighting the proposed termination 

on the stated grounds; (2) the Board. will know the exact grounds on which 

termination is sought; and (3) the issues for mandatory mediation and possible 

settlement are identified. The Code therefore confines the focus of the Board's 

"good cause" review to the "specific grounds" for termination "statecf' in the 

termination notice viewed in light of all existing circumstances, including the 

specific factors of§ 2301.455(a)(l)-(7) that are relevant to those specifically noticed 

grounds. New grounds for termination raised for the first time in the manufacturer's 

response to the protest should be disregarded or given little, if any, weight, and can 

never be the basis for franchise termination. 

In this case, Chrysler identified only three specific grounds for termination in 

its notice of termination: (1) lack of sales or market penetration; (2) inadequate 

working capital; and (3) inadequate net worth. Any termination of Atkission's 

franchise must be based on one of those specifically stated grounds. The ALJ s erred 

in recommending termination on other grounds that Chtysler raised in response to 

Atkission's protest. For these reasons, the following conclusion of law should be 

adopted: 

12 
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• No. 3A. FCA stated the following three specific grounds for 
termination in its notice of termination: (1) lack of sales or market 
penetration; (2) inadequate working capital; and (3) inadequate net 
worth. 

• No. 3B. The Board must decide whether termination is warranted on 
those specifically stated grounds for termination after considering all 
existing circumstances, including the factors listed in§ 2301.455(a). 

• No. 3C. FCA cannot rely on grounds for termination that were not 
specifically stated in its notice of termination. 

• No. 3D. A notice of termination that does not state any specific 
grounds for a proposed termination does not satisfy the requirements 
of§ 2301.453(c) of the Code. 

• No. 3E. The factors listed § 2301.455(a)(l)-(7) do not provide 
grounds for terminating a franchise unless they are specifically 
identified as grounds for termination in the notice of termination . 

• No. 3F. Because FCA did not list "poor customer service," low 
advocacy scores, warranty issues, the sharing of four employees with 
Atkission Toyota, or the amount of time Mr. Atkission spends at the 
dealership as specific grounds for termination in the termination 
notice, the Board may not consider them as grounds for termination. 

3. Atkission excepts to Finding of Fact Nos. 35, 36, 37, 44, 45, and 46 

concerning the adverse impact on the dealership ofTxDOT's reconstrnction project 

and the suitability of the dealership's location. Those findings are not reasonably 

supp01ied by substantial evidence considering the reliable and probative evidence in 

the record as a whole and are the product of an incorrect application and 

interpretation of applicable law. In particular, the findings ignore and are contrary 

to the market data showing the plunge in the dealership's sales caused by the 

13 
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TxDOT project.23 They also ignore the applicability of the force majeure provision 

of the franchise agreement.24 For these reasons, the foregoing Findings of Fact 

should be changed to provide as follows: 

• No. 35. Atkission Cluysler's sales were poor before and during the 
I-10 re-construction, but its sales were far worse following the 
completion of the re-construction, which has made the current 
location unsuitable for the dealership. 

• No. 36. Atkission Chrysler's poor sales performance is primarily 
due to the re-construction of I-10, especially after completion of 
that work. 

• No. 37. Because of the re-construction of 1-10, Atkission 
Ch1ysler's location, which was already a poor location in a light 
industrial area of Orange, Texas, is no longer an acceptable location 
for an auto dealership. 

• No. 44. Atkission Ch1ysler's poor sales performance is due to its 
location, which the I-10 re-construction has made unsuitable for an 
auto dealership. 

• No. 45. Atkission Chrysler's poor sales performance is due to 
factors that were not under its control. 

• No. 46. Atkission Ch1ysler's poor sales in relation to the market 
have been caused by the dealership's poor location, which the 
TxDOT re-construction has made no longer suitable for an auto 
dealership. 

4. Atkission excepts to Finding of Fact Nos. 50, 53, 54, 55, and 56 

concerning the investments in the dealership and the dealership's obligations. 

Those findings are not reasonably supported by substantial evidence considering 

23 Respondent Ex. 39(d)-00l; Respondent Ex. 39(d)-004 to 39(d)-012, 39(e), 39(!), 39(g), 39(h); 
Respondent Ex. 36(1), 37(1), 38(1), 151-035)]. 

24 FCA Ex.28(a)at 17. 
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the reliable and probative evidence in the record as a whole and are the product of 

an incorrect application and interpretation of applicable law. As shown above, 

Mr. Atkission has invested $6.25 million in the dealership to keep it adequately 

capitalized and operating.25 This $6.25 million must be treated as either an 

investment in the dealership or a long-term "unsecured, subordinated debt" of the 

dealership, which has been more than adequate to fund dealership operations at its 

current location.26 For these reasons, the foregoing Findings of Fact should be 

changed to provide as follows: 

• No. 50. The amount invested in the dealership has been sufficient in 
view of its unsuitable location and the state of its leased facilities. 

• No. 53. If the $6.25 million in "Cecil Money" is considered to be 
"invested capital" or a "capital contribution," then it is an investment 
in the dealership. 

• No. 54. If the $6.25 million in "Cecil Money" is considered to be an 
"unsecured, subordinated debt" of the dealership, then it is a binding 
obligation of the dealership payable to the owner of the dealership. 

• No. 55. The $6.5 million in "Cecil Money" placed by Cecil 
Atkission in Atkission Chrysler, whether considered debt or 
investment, provides, and has always provided, adequate capital for 
the operation of the business and sufficient capital to meet or exceed 
the capital requirements ofFCA, which disfavors termination. 

25 Testimony of Tyra Boram, Tr. at 712, lines 7-19; Testimony of Cecil Atkission, Tr. at 874, lines 
24-25; 875, lines 1-16; 886, lines 1-4; 888, lines 22-24. 

26 Complainant Ex. 29 at 2; Testimony of Curtis Coleman, Tr. at 752, lines 5-21; 753, lines 8-14; 
Testimony of Carl Woodward, Tr. at 1065, lines 21-25, 1006, lines 1-15; Respondent Ex. 152-008, 
~ 31. 
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• No. 56. Atkission Chrysler's obligations to its floor plan financing 
source and Cecil Atkission, however that obligation is characterized, 
are substantial, which disfavors termination. 

5. Atkission excepts to Finding of Fact Nos. 61, 62, 63, 64, and 65 

concerning the injury or benefit to the public. Those findings are not reasonably 

supported by substantial evidence considering the reliable and probative evidence 

in the record as a whole and are the product of an incorrect application and 

interpretation of applicable law. The public inconvenience that currently exists in 

the Orange Sales Locality is caused by the dealership's unsuitable location. 

Customers have complained of their inability to find it. 27 Relocating the 

dealership to a suitable location site - which Mr. Atkission already has bought, 

would solve the problem and increase employment opportunities in the Orange 

community. Mr. Atkission is ready, willing, and able to build a new facility for 

the dealership at a superior location.28 But the ALJs erroneously refused to 

consider the need to relocate and erred in finding that Atkission Toyota would hire 

"many" of the dealership's employees. (PFD at 71). In fact, only four employees 

work at both dealerships.29 Mr. Atkission "couldn't say that" he would hire all or 

27 Testimony ofTyrone Allred, Tr. at 667, lines 1-4; 668, lines 1-11. 

28 Testimony of Todd Tunic, Tr. at 316, lines 15-18; Testimony of Cecil Atkission, Tr. at 903, lines 
10-14. 

29 Testimony of Cecil Atkission, Tr. at 918, lines 21-25; 1037, line 25; 1038, lines 1-25. 
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many of them, but would have to evaluate each one.3° For these reasons, the 

foregoing Findings of Fact should be changed to provide as follows: 

• No. 61. Replacing Atkission Ch1ysler with a new dealership at its 
current location will not benefit the public. 

• No. 62. Atkission shares fom of its employees with Atkission 
Toyota. 

• No. 63. If FCA were to terminate the Atkission Cluysler franchise, 
some but not all of the dealership employees might be hired by 
Atkission Toyota. 

• No. 64. The impact on employment of terminating the Atkission 
Cluysler franchise would be negative and substantial. 

• No. 65. Termination of Atkission Chtysler would have negative 
benefits for the public, a factor that disfavors termination. 

6. Atkission excepts to Finding of Fact Nos. 68, 71, and 72 concerning 

the adequacy of the dealership's facilities, equipment, patis, and personnel. Those 

findings are not reasonably suppotied by substantial evidence considering the 

reliable and probative evidence in the record as a whole and are the product of an 

incorrect application and interpretation of applicable law. The dealership's leased 

facilities are outdated and located on an unsuitable site, but this favors relocating 

the dealership, not terminating its franchise. 31 Other dealerships in Orange and 

nearby cities are housed in newer facilities and located close to major retail areas, 

30 Testimony of Cecil Atkission, Tr. at 1019, lines 9-18. 

31 Testimony of Tyrone Allred, Tr. at 662, lines 17-25; 663, lines 1-7; Testimony of Cecil 
Atkission, Tr. at 880, lines 20-25; 881, lines 1-12; 882, lines 3-16. 
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all of which helps a dealership increase its sales.32 The high turnover of dealership 

personnel is caused by the dealership's bad location.33 For these reasons, the 

foregoing Findings of Fact should be changed to provide as follows: 

• No. 68. The evidence shows that the facilities of Atkission Chrysler 
are unsuitable and not adequate to serve its market area. 

• No. 71. The evidence shows that Atkission Chrysler has not been 
able to maintain a viable general manager, sales staff, or other 
dealership personnel because of its unsuitable location. 

• No. 72. The inadequacy of Atkission Chrysler's facilities, 
equipment and personnel 1s a factor that weighs in favor of 
relocation, not termination. 

7. Atkission excepts to Finding of Fact Nos. 76, 80, ~1, 82, 83, and 84 

concerning the dealership's sales obligations. Those findings are not reasonably 

supported by substantial evidence considering the reliable and probative evidence in 

the record as a whole and are the product of an incorrect application and 

interpretation of applicable law. The findings are contra1y to, and ignore, the 

objective market data showing the sharp drop in the dealership's sales caused by the 

TxDOT reconstruction project.34 Those findings also ignore the applicability of the 

force majeure provision of the franchise agreement to that project. Any possible 

chance the dealership had of meeting MSR and ofbecoming profitable at the current 

32 Testimony of Terry Williams, Tr. at 42, line 25; 43, lines 1-3; 117, lines 1-6; Testimony of Todd 
Tunic, Tr. at 358, lines 2-4. 

33 Testimony of Tyrone Allred, Tr. at 680, lines 4-7. 

" Respondent Ex. 39(d)-001; Respondent Ex. 39(d)-004 to 39(d)-O 12, 39(e), 39(1), 39(g), 39(h); 
Respondent Ex. 36(1), 37(1), 38(1), 151-035)]. 
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location was destroyed by the force majeure event - the TxDOT reconstruction 

project. TxDOT's acts in removing the exit from I-10 to the frontage road on which 

the dealership is located, and in elevating I-10 in front of the dealership fall squarely 

within the force majeure provision of the franchise agreements. Those events and 

the new obstacles they created for the dealership were beyond Atkission's control, 

and they excuse the dealership's inability to meet the sales and performance, 

facility, and signage obligations imposed by the franchise agreements. The 

available market data confirms this fact, as Chrysler itself recognized: "Atkission's 

performance declined dramatically through 2013." (FCA Brief at 11). The findings 

also ignore the fact that the dealership has never been in a suitable location and that 

the need to relocate became essential once the TxDOT reconstruction project was 

over.35 For these reasons, the foregoing Findings of Fact should be changed to 

provide as follows: 

• No. 76. Atkission Chtysler's failure to meet its contractual 
obligation to sell the number of FCA vehicles necessmy to fulfill its 
MSR was excused by the operation of the force majeure provision of 
the franchise agreement. 

• No. 80. The re-construction work on I-10 made Atkission 
Cluysler's current location an untenable site for an auto dealership. 

• No. 81. Atkission Ch1ysler is located on an unsuitable site that is 
not conducive to selling cars. 

• No. 82. Atkission Chrysler's poor MSR achievement percentages 
are caused by its unsuitable location, which the I-10 re-construction 
project made untenable. 

35 Testimony of Cecil Atkission, Tr. at 838, lines 2-9; 880, lines 16-19. 
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• No. 83. The force majeure provision of the franchise agreement is 
applicable to the case. 

• No. 84. Atkission Ch1ysler's failure to meet its contractual 
obligation to achieve 100% of MSR does not favor termination and 
cannot, by itself, constitute good cause for termination. 

8. Atkission excepts to Finding of Fact Nos. 87 and 89 concerning the 

dealership's management obligations. Those findings are not reasonably supported 

by substantial evidence considering the reliable and probative evidence in the 

record as a whole and are the product of an incorrect application and interpretation 

of applicable law. The evidence is undisputed that when Ch1ysler approved Mr. 

Atkission's purchase of the Orange dealership that Chtysler knew that he owned 

other dealerships located in the Central Texas area and would not be physically 

present at the Orange dealership during most of its operating hours. 36 

Furthermore, in multiple dealer situations, such provisions are interpreted to mean 

that the dealer principal will devote his full attention to his automotive businesses, 

including the Orange dealership. The evidence shows that Mr. Atkission has done 

so. He visits the dealership weekly, and stays in constant communication with the 

dealership's management personnel by telephone, texts, and emails.37 Thus, any 

breach of the obligation in the agreement requiring Mr. Atkission's presence at the 

dealership during most of its hours of operation was waived, as further established 

by Chtysler's failure to raise this complaint in its notice of default, its notice of 

36 Testimony of Todd Tunic, Tr. at 278, lines 22-25; 279, lines 1-2; Testimony of Cecil Atkission, 
Tr. at 1036, lines 4-10; 1037, lines 2-6. 

37 Testimony of Cecil Atkission, Tr. at 909, lines 19-22; 1034, lines 16-25; 1035, lines 1-3. 
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termination or in its dealer contact reports. The ALJs wrongfully ignored this 

evidence. For these reasons, the foregoing Findings of Fact should be changed to 

provide as follows: 

• No. 87. Atkission Chrysler knew that Mr. Atkission would not be 
physically present at the dealership during most of its operating 
hours, did not raise any concern about of lack of presence in its 
dealer contract reports, did not assert this concern in its notices of 
default and termination, and thus has waived any breach of the 
contractual provision requiring such presence. 

• No. 89. Because any breach of the contractual obligation requiring 
Mr. Atkission's presence at the dealership during most of its 
operating hours was waived, this is not a factor that favors 
termination. 

9. Atkission excepts to Finding of Fact Nos. 90, 95, 96, 97, and 98 

concerning the dealership's personnel obligations. Those findings are not 

reasonably supported by substantial evidence considering the reliable and 

probative evidence in the record as a whole and are the product of an incorrect 

application and interpretation of applicable law. The findings ignore the market 

data showing the plunge in the dealership's sales caused by the TxDOT 

reconstruction project 38 as well as the applicability of the force majeure provision 

of the franchise agreement. 39 The findings further ignore the fact that the 

dealership was never in a suitable location and that the need to relocate became 

38 Respondent Ex. 39(d)-OOI; Respondent Ex. 39(d)-004 to 39(d)-012, 39(e), 39(f), 39(g), 39(h); 
Respondent Ex. 36(1), 37(1), 38(1), 151-035)] 

39 FCA Ex. 28(a) at 17. 
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essential once the reconstruction project was completed.40 The evidence shows 

that these circumstances have caused personnel problems.41 But the evidence also 

shows that the dealership always has employed a sufficient number of sales staff 

and managers commensurate with the limited demand for vehicles at the present 

location, and that those employees have devoted the attention necessary to fulfill 

that demand.42 The ALJs' assert that the attention of the dealership's general 

manager and some other employees, who also work at Atkission Toyota, are 

"insufficiently" focused on the needs of the Atkission Chrysler dealership, but cite 

no evidence to support their asse1iion. (PFD at 73, 74). For these reasons, the 

foregoing Findings of Fact should be changed to provide as follows: 

• No. 90. Atkission Chrysler employed a sufficient number of sales 
staff and general management to cany out its obligations under the 
franchise agreement. 

• No. 95. The attention of Atkission Chrysler's general manager is 
sufficiently focused on the needs of the dealership to satisfy its 
obligations under the franchise agreement. 

• No. 96. The attention of Atkission Ch1ysler's employees, including 
those also employed at the Atkission Toyota store, are sufficiently 
focused on the needs of the Atkission Ch1ysler's dealership to satisfy 
its obligations under the franchise agreement. 

• No. 97. Any breach of Atkission Ch1ysler's personnel obligations 
was excused by the force majeure provision of the franchise 
agreement. 

'°Testimony of Cecil Atkission, Tr. at 838, lines 2-9; 880, lines 16-19. 

41 Testimony of Cecil Atkission, Tr. at 864, lines 6-25; 865, lines 1-3. 

42 Testimony of Cecil Atkission, Tr. at 865, lines 4-7. 
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• No. 98. The number of employees and management personnel 
required at the Atkission Chrysler dealership was reduced by the I-
10 re-construction project and by the unsuitability of the current 
dealership location. 

10. Atkission excepts to Finding of Fact Nos. 99, 102, 103, and 104 

concerning the dealership's facility obligations. Those findings are not reasonably 

supported by substantial evidence considering the reliable and probative evidence 

in the record as a whole and are the product of an incorrect application and 

interpretation of applicable law. The findings are contradicted by, and ignore, the 

objective market data showing the sharp drop in the dealership's sales caused by 

the TxDOT reconstruction project. 43 The dealership's facilities are adequate for 

the limited market it is currently able to serve from its existing location.44 The 

findings also ignore the applicability of the force majeure provision of the 

franchise agreement. 45 The findings further disregard the fact that the dealership 

was never in a suitable location and that the need to relocate became essential once 

the reconstruction project was completed. 46 For these reasons, the foregoing 

Findings of Fact should be changed to provide as follows: 

• No. 99. Atkission Chrysler has sufficiently maintained its facilities 
given the limited demand for vehicles at its current location. 

43 Respondent Ex. 39(d)-001; Respondent Ex. 39(d)-004 to 39(d)-O 12, 39(e), 39(1), 39(g), 39(h); 
Respondent Ex. 36(1), 37(1), 38(1), 151-035)] 

44 Testimony of Cecil Atkission, Tr. at 884, lines 23-25. 

45 FCA Ex. 28(a) at 17. 

"Testimony of Cecil Atkission, Tr. at 838, lines 2-9; 880, lines 16-19. 
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• No. 102. The state of the dealership's facilities has not negatively 
impacted its success and customer relations at its current location; 
any such negative impact has been caused by the current location's 
unsuitability, which the I-10 re-construction has made untenable. 

• No. 103. Any breach of the dealership's facilities obligation was 
excused by the force majeure provision of the franchise agreement 
and favors relocation, not termination of the franchise. 

• No. 104. Any failure of the dealership to maintain adequate facilities 
was due to its unsuitable location, which the I-10 re-construction has 
made much worse. 

11. Atkission excepts to Finding of Fact Nos. 105, 106, 107, and 108 

concerning the dealership's place of business obligations. Those findings are not 

reasonably supported by substantial evidence considering the reliable and 

probative evidence in the record as a whole and are the product of an incorrect 

application and interpretation of applicable law. The findings ignore the fact that 

although financing and insurance paperwork is occasionally handled off-site, the 

sales of Chtysler vehicles occur and are closed at the Atkission Cluysler 

dealership. 47 The lack of substance to the alleged breach of the franchise 

agreement on this point is shown by the fact that it was never mentioned in 

Chrysler's notices of default and termination, or raised as a concern in any of the 

dealer contact reports. 48 Furthermore, Chrysler offered no evidence of any 

customer complaints about having to complete some paperwork at the Toyota 

dealership in connection with the purchase of a Ch1ysler vehicle. Under these 

47 Testimony of Cecil Atkission, Tr. at 897, lines 22-25, 898, lines 1-6; Testimony of Tyrone 
Allred, Tr. at 684, lines 1-5. 

48 Testimony ofTodd Tunic, Tr. at 332, lines 13-15. 
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circumstances, any breach of the franchise agreement was both excused and 

waived. For these reasons, the foregoing Findings of Fact should be changed to 

provide as follows: 

• No. 105. Any breach of Atkission Chrysler's contractual obligation 
to conduct its operations solely at the dealership location was 
excused by the force majeure provision of the franchise agreement 
and waived by FCA. 

• No. 106. All sales ofFCA vehicles are completed and closed at the 
Atkission Chtysler dealership. 

• No. 107. The conduct of financing operations at the Atkission 
Toyota store has not undermined any customer relationships with 
the Atkission Chtysler dealership, and any breach of the franchise 
agreement was waived by FCA and excused by the force majeure 
provision of the franchise agreement. 

• No. 108. The conduct of financing operations at the Toyota store 
does not favor termination of Atkission Chrysler's franchise. 

12. Atkission excepts to Finding of Fact Nos. 109, 110, 111, 112, and 113 

concerning the dealership's advetiising obligations. Those findings are not 

reasonably suppotied by substantial evidence considering the reliable and probative 

evidence in the record as a whole and are the product of an incorrect application and 

interpretation of applicable law. The findings contradict and ignore the objective 

market data in evidence showing the plunge in the dealership's sales caused by the 

TxDOT reconstruction project. 49 The findings also fail to account for the 

49 Respondent Ex. 39(d)-OO l; Respondent Ex. 39(d)-004 to 39(d)-012, 39(e), 39(f), 39(g), 39(h); 
Respondent Ex. 36(1), 37(1), 38(1), 151-035)] 
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applicability of the force majeure provision of the franchise agreement.50 The 

findings farther ignore the fact that the dealership was never in a suitable location 

and that that the need to relocate became essential once the reconstruction project 

was completed. 51 Under these circumstances, it is impossible for the dealership to 

increase sales to a satisfactory level from its current location no matter how much is 

spent on advertising.52 For these reasons, the foregoing Findings of Fact should be 

changed to provide as follows: 

• No. 109. Any breach of Atkission Chrysler's advetiising obligation 
to promote FCA products and services was excused by the force 
majeure provision of the franchise agreement. 

• No. 110. The dealership devotes effotis to advertising that is 
commensurate with its location and the limited ability to sell FCA 
vehicles at the present location. 

• No. 111. Because of the dealership's unsuitable location, it spends 
less than its competitors on advertising. 

• No. 112. Atkission Chrysler's efforts to promote FCA products and 
services has been substantially impaired and rendered ineffective by 
the re-construction ofI-10. 

• No. 113. The amount of Atkission Chrysler's advetiising 
expenditures and efforts do not favor termination of the franchise. 

50 FCA Ex. 28(a) at 17. 

51 Testimony of Cecil Atkission, Tr. at 838, lines 2-9; 880, lines 16-19. 

52 Testimony of Cecil Atkission, Tr. at 880, lines 16-19; 901, lines 16-25; 902, lines 1-17; 942, 
lines 10-12; 942, lines 10-25; 943, lines 1-10]. 
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13. Atkission excepts to Finding of Fact Nos. 114, 119, 120, and 121 

concerning the dealership's signage obligations. Those findings are not reasonably 

suppmied by substantial evidence considering the reliable and probative evidence in 

the record as a whole and are the product of an incorrect application and 

interpretation of applicable law. The findings ignore the need to relocate the 

dealership, the force majeure provision of the franchise agreement, and Chrysler's 

requirement to repair the signage at the dealership. The dealership's main sign was 

badly damaged in Hurricane Ike.53 In pmiicular, the sign's internal lighting was 

broken.54 Repairing and maintaining the sign is Chrysler's responsibility for which 

Atkission pays a monthly fee.55 Despite several requests to repair the sign, Cluysler 

has never fixed it.56 Atkission tried unsuccessfully to find the pmis needed to repair 

the sign.57 To make the sign serviceable, Atkission, at its own expense, installed 

outside lighting to illuminate it at night and placed a canvas bag, not a plastic bag, 

on the sign with the brand names of Chtysler, Jeep, and Dodge printed on it. 58 

Because of its plan to relocate the dealership, Atkission has resisted buying and 

53 Testimony of Tyra Boram, Tr. at 713, lines 15-17; Testimony of Cecil Atkission, Tr. at 866, 
lines 4-5. 

54 Testimony of Cecil Atkission, Tr. at 866, lines 16-19; 867, lines 5-8. 

55 Testimony of Tyra Boram, Tr. at 712, line 25; 713, lines 1-10; 713, line 25; 714, line 1; 
Testimony of Cecil Atkission, Tr. at 865, lines 24-25; 866, lines 1-3. 

56 Testimony of Tyra Boram, Tr. at 714, lines 2-3; Testimony of Cecil Atkission, Tr. at 866, lines 
20-25; 867, lines 9-10; 940, lines 15-21. 

57 Testimony of Cecil Atkission, Tr. at 868, lines 3-9. 

58 Testimony of Cecil Atkission, Tr. at 867, lines 1-4, 14-20. 
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installing a new sign and incurring the expense of relocating it.59 However, in 

September 2015, Atkission paid the required deposit of $30,399.00 for the new 

sign. 60 The existing sign has not been removed, and Atkission is still paying the 

monthly maintenance fee for it. [Testimony of Cecil Atkission, Tr. at 868, lines 10-

16]. For these reasons, the foregoing findings should be changed to provide as 

follows: 

• No. 114. Atkission Chrysler did not breach its signage obligation to 
display and use signage that complies with FCA's policies and 
guidelines. 

• No. 119. FCA is responsible for maintenance and repairs to signage 
at the dealership, including the pole sign. 

• No. 120. Hurricane Ike, the I-10 re-constrnction, and need to relocate 
excused any failure to comply with its signage obligations. 

14. Atkission excepts to Finding of Fact Nos. 122, 123, 124, 125, 128, and 

129 concerning the dealership's working capital and net worth obligations. Those 

findings are not reasonably supported by substantial evidence considering the 

reliable and probative evidence in the record as a whole and are the product of an 

incorrect application and interpretation of applicable law. As shown above, since 

acquiring the dealership in 2008, Mr. Atkission has invested an additional $6.25 

million in the dealership to keep it adequately capitalized and operating in 

59 Testimony of Daniel Fritz, Tr. at 204, lines 9-17; Testimony of Cecil Atkission, Tr. at 868, lines 
20-25; 869, lines 1-25; 870, line 1. 

60 Respondent Ex. 144-002. 
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accordance with FCA's working capital and net worth guides. 61 This $6.25 million 

constitutes either an investment in the dealership or an "unsecured, subordinated 

debt" obligation of the dealership to its owner, which at all times, has been more 

than adequate to fund dealership operations at its current location. 62 Properly 

accounted for, the $6.25 million conclusively establishes that the dealership has 

always met FCA's working capital63 and net worth requirements.64 

The ALJs found Atkission's financial expert, Carl Woodward, who 

suggested and supported the reclassification, to be credible. (PFD at 62). But the 

ALJs disregarded Mr. Woodward's evidence because the reclassification was done 

after termination proceedings were instituted. (PFD at 62). The ALJs' action is yet 

another example of their penchant for favoring form over substance in this case. It 

is undisputed that Atkission put $6.25 million in cash into his dealership. That is 

not a "minimal" amount. The only issue is how those funds should be treated on the 

dealership's books. The $6.25 million is either a debt owed to Mr. Atkission or it is 

61 Testimony of Tyra Boram, Tr. at 712, lines 7-19; Testimony of Cecil Atkission, Tr. at 874, lines 
24-25; 875, lines 1-16; 886, lines 1-4; 888, lines 22-24. 

62 Complainant Ex. 29 at 2; Testimony of Curtis Coleman, Tr. at 752, lines 5-21; 753, lines 8-14; 
Testimony of Carl Woodward, Tr. at 1065, lines 21-25, 1006, lines 1-15; Respondent Ex. 152-008, 
~ 31. 

63 Complainant Ex. C-29 at 2; Respondent Ex. 33(1), 34(1), 35(1), 36 (1), 37(1), 38(k), 38(1); 
Testimony of Curtis Coleman, Tr. at 762, lines 22-25; 763, lines 1-7; 766, lines 19-22; 768, lines 
18-23; 771, lines 13-16,; 773, lines 10-17; 774, lines 7-13; 775, lines 3-17; Testimony of Cecil 
Atkission, Tr. at 879, lines 5-7; Testimony of Carl Woodward, Tr. at 1069, lines 8-15; 1074, lines 3-
16; 1082, lines 21-25; 1083, lines 1-12; 1096, lines 19-25; 1098, lines 10-13. 

61 Complaint's Ex. 29 at 2; Respondent Ex. 33(1), 34(1), 35(1), 36 (I), 37(1), 38(k), 38(1); Testimony 
of Curtis Coleman, Tr. at 763, lines 8-17; 766, lines 23-25; 768, lines 24-25; 769, lines 1-21; 771, 
lines 24-25; 772, lines 1-8; 773, lines 2-9; 774, lines 14-16; Testimony of Carl Woodward, Tr. at 
1082, lines 21-25; 1083, lines 1-12; 1097, lines 4-11; 1098, lines 18-21. 

29 

Contested Cases Briefing Notebook                               Volume 2 668



equity invested in the dealership by him. The dealership treated those funds as 

subordinated loans from the owner rather than contributions to capital. But whether 

classified as an investment or a debt obligation, the financial impact is the same: 

Atkission has always satisfied Ch1J1s/er 's working capital and net worth guides, as 

the dealership's survival shows. 

The ALJs' misunderstanding of basic accounting principles is again revealed 

on page 63 of the PFD. The two sentences in the paragraph ending in the middle of 

that page are fundamentally wrong. Since 2008, Mr. Atkission has provided, in the 

form of a loan, $6.25 million to the dealership to be used as its working capital. No 

pmt of that loan, which has been increasing since shmtly after the dealership was 

purchased, has ever been repaid. The dealership regularly uses some of that loaned 

money to pay patt of the dealership's floor plan loans on its new vehicle inventory. 

That use is not a loan of money by the dealership. No short-term use of the funds 

Mr. Atkission has loaned to the dealership by dealership can re-characterize the 

$6.25 million loan into a shmt-term loan. The ALJs should have stated in the PFD 

that: 

"The $6.25 million that Mr. Atkission has loaned to the dealership 
constitutes a long-term working capital loan, not a current liability of 
the dealership. Part of the money Mr. Atkission loaned to the 
dealership is regularly used by the dealership to fund new vehicle 
inventory on a short-term basis. Mr. Atkission's long-term working 
capital loan to the dealership, because it is a subordinated loan from 
the owner, should be considered to be the same as equity m any 
calculation of the dealership's working capital or net wmth." 
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The ALJs should have found that the dealership has never failed to meet its working 

capital and net wotih obligations in the franchise agreements, and termination on the 

basis of the allegations that working capital and net worth standards have not been 

met is not justified. 

For these reasons, the foregoing Findings of Fact should be changed to 

provide as follows: 

• No. 122. Atkission Chrysler has not breached its contractual 
obligations to maintain adequate working capital consistent with FCA 
guides and net wmih. 

• No. 123. For every year since 2010, the amount of the dealership's 
working capital has been above the amount required by FCA 
guidelines. 

• No. 124. For every year since 2010, the dealership has had a positive 
net worth. 

• No. 125. As of October 2015, the dealership's net worth was a 
positive number -- $ 2,688,095.00. 

• No. 128. The dealership's recalculation of its working capital and net 
wotih at the hearing was reasonable and should be adopted. 

• No. 129. Atkission Cluysler's compliance with its working capital 
and net wotih obligations is a factor that does not support termination. 

15. Atkission excepts to Finding of Fact No. 133. This finding is not 

reasonably suppotied by substantial evidence considering the reliable and probative 

evidence in the record as a whole and is the product of an incorrect application and 

interpretation of applicable law. Chtysler's true reason for wanting to terminate the 

franchise is to increase its market penetration in the Orange Sales Locality - a 
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reason the Code forbids from constituting good cause for termination by itself. This 

desire was convincingly shown by the testimony of Cluysler's market expert, its 

area sales manager, its dealer network manager, and its national dealer placement 

manager.65 But the ALJs never acknowledge that Chrysler's market share in the 

Atkission market area was 105% of the state average market share at the time of the 

hearing. This shows that the Atkission dealership is causing no harm to Cluysler, 

notwithstanding its poor sales performance. 

When confronted with the fact that Ch1ysler was achieving more than its 

expected sales in the Orange Sales Locality, and thus losing no sales to competing 

brands, Cluysler's market expe1i, Mr. Farhat, countered that the standard on which 

MSR for the Dealership (and the rest of the Ch1ysler dealers in Texas) was based -

and on which his expe1t report is based - is too low and thus inappropriate.66 

Ch1ysler' s area sales manager, Mr. Williams, admitted that Chtysler was achieving 

100% MSR in the Orange Sales Locality, but testified that Chtysler's intent was to 

replace Cecil Atkission with a dealer who would sell more product and "[t]ake 

market share."67 Cluysler's dealer network manager, Mr. Tunic, testified that he did 

not want the dealership to take sales away from other Cluysler dealers, but to take 

them from Chrysler's competitors in order to have a bigger market share for 

65 Testimony of Terry Williams, Tr. at 63, lines 16-23; 81, lines 22-24; Testimony of Todd Tunic, 
Tr. at 329, lines 18-25; 330, lines 1-3; Testimony of Christopher Chandler, Tr. at 460, lines 24-25; 
461, lines 1-2; Testimony ofSharifFarhat, Tr. at 636, lines 18-25; 637, lines 1-13; 640, lines 6-15]. 

66 Testimony of Sharif Farhat, Tr. at 657, line 25; 658, lines 1-8. 

67 Testimony of Terry Williams, Tr. at 63, line 23; 157, lines 9-24; 158, lines 7-11. 
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Chrysler.68 Chrysler's national dealer placement manager, Mr. Chandler, testified 

that Ch1ysler wanted "a higher market share" than was being achieved in the Orange 

Sales Locality.69 For these reasons, the foregoing Finding of Fact should be 

changed to provide as follows: 

• No. 133. FCA's desire for market penetration is the sole basis on 
which it seeks to terminate the Atkission Cluysler franchise. 

16. Atkission excepts to the ALJs' statements at pages 26, 27, and 28 of the 

PFD concerning the impact of a termination on the dealership's assets and the 

expected loss to Mr. Atkission if termination occurs. The dealership's invent01y of 

vehicles (both new and used), having a book value of over $4 million as shown by 

Respondent Ex. 38(k) and 38(1), is subject to new car floor plan loans from Ally 

Bank (or GMAC) of just under $2 million. A sale of those assets resulting from a 

termination of the franchise will net at best approximately $2 million -- not the $4 

million the ALJs project to be recouped. (PFD at 26). The forced sale of the 

dealership's assets can be expected to produce the following, in rounded numbers: 

New and used vehicle invent01y $4,000,000 

Less floor plan debt (not Atkission) $2,000,000 

Net $2,000,000 

Plus parts $300,000 

Plus furniture, fixtures and equipment $200,000 (generous estimate) 

68 Testimony of Todd Tunic, Tr. at 329, lines 18-25; 330, Jines 1-3. 

69 Testimony of Christopher Chandler, Tr. at 460, lines I 3-25; 46 l, lines 1-2. 

33 

Contested Cases Briefing Notebook                               Volume 2 672



Total proceeds of sale (at most) $2.500.00070 

With the original dealership acquisition cost capitalized at $882,794 

(as shown by Respondent Ex. 38(k) and 38(1)), plus the additional $6.25 

million that Mr. Atkission invested in the dealership, he will be very 

fortunate to hold his total loss to $4 million in the event Atkission Chrysler is 

terminated. For these reasons, the following Finding of Fact should be 

added: 

• No. 134. Termination of Atkission Clnysler's franchise would result 
in a financial loss to Mr. Atkission of no less than $4 million. 

17. Atkission excepts to Conclusion of Law Nos. 11 and 13. Those legal 

conclusions are not reasonably supported by substantial evidence considering the 

reliable and probative evidence in the record as a whole and are the product of an 

incorrect application and interpretation of applicable law. For these reasons, the 

foregoing Conclusions ofLaw should be changed to provide as follows: 

• No. 11. FCA has not established good cause to terminate the Dealer 
Agreements in accordance with Texas Occupations Code § 2301.455. 

• No. 13. FCA's proposed termination of Atkission Chtysler's 
franchise should be denied. 

CONCLUSION AND PRAYER 

For the foregoing reasons, Atkission prays that its exceptions be in all things 

sustained; that the ALJs' findings and conclusions that Chrysler proved good cause 

for the proposed termination of Atkission' s franchise be changed and modified to 

70 Respondent Ex. 38(1). 
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find and conclude that Chrysler failed to prove good cause for the proposed 

termination and that Atkission's protest be sustained. Alternatively, Atkission prays 

that this case be remanded to the ALJ s for reconsideration and for such other relief 

to which it has shown itself to be entitled. 

Respectfully submitted, 

Wm. R. Crocker 
Attorney at Law 
807 Brazos, Ste. 1014 (78701) 
Post Office Box 1418 
Austin, Texas 78767 
Telephone: 512-478-5611 
Facsimile: 512-474-2540 
State Bar No. 0591000 
Email: crockerlaw@earthlink.net 

Nathan Allen, Jr. 
JONES, ALLEN & FUQUAY, L.L.P. 
8828 Greenville Avenue 
Dallas, Texas 75243-7143 
Telephone: 214-343-7400 
Facsimile: 214- 3-7455 

By~: ~~?z:~~p#,,.,,.___ 
. - rnce Bennett 
ardwell, Hart & Bennett, L.L.P. 

807 Brazos, Suite 1001 
Austin, Texas 78701 
Telephone: (512) 322-0011 
Facsimile: (512) 322-0808 
Email: jbb.chblaw@me.com 

ATTORNEYS FOR COMPLAINANT 
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CERTIFICATE OF SERVICE 

I hereby certify that a trne and correct copy of the foregoing Complainant's 
Closing Statement has been sent via electronic means on this 20°1 day of July 2016, 
to the following counsel of record in this contested case: 

Mr. Mark J. Clouatre 
Wheeler Trigg O'Donnell, LLP 
370 Seventeenth Street, Suite 4500 
Denver, CO. 80202 
clouatre@wtotrial.com 

ATTORNEYS FOR RESPONDENT 
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~TADA 
1108 Lavaca, Suite 800 
Austin, Texas 78701 
Phone: 512-476-2686 
www.tada.org 

_,/( Texas Automobile Dealers Association 

July 20, 2016 

The Hon. Meitra Farhadi 
The Hon. Hunter Burkhalter 
Administrative Law Judges 
SOAH 
300 West 15'h St., Suite 502 
Austin, TX 78701 

Sen(viafacsimile: 512-322-2061 

Re: SOAHDocketNo. 608-15-4315.LIC 
MVD Docket No. 15-0015.LIC 

Cecil Atkission Orange, LLC d/b/a Cecil Atkission Chrysler Jeep Dodge, 
Complainant 

v. 
FCA USALLC, 

Respondent 

Dear Judges Farhadi and Burkhalter: 

Enclosed is the Amicus Curiae Brief of the Texas Automobile Dealers Association for filing 
in the above-referenced cause of action. 

A copy is being forwarded via electronic means as set out in the Certificate of Service to 
counsel. 

If you have any question or difficulty with the transmission, please do not hesitate to contact 
me. 

Sincerely, 

~ Karen Phillips 
General Counsel/EVP 

c: Daniel Avitia 
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TEXAS DEPARTMENT OF MOTOR VEHICLES 
MOTOR VEHICLE DMSION 

Cecil Atkission Orange, LLC d/b/a 
Cecil Atkission Chrysler Jeep Dodge, 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

SOAR Docket 
Complainant No. 608-15-4315.LIC 

v. 

FCA US LLC, 
MVDDocket 
No. 15-0015.LIC 

Respondent 

AMICUS CURIAE BRIEF 
OF 

TEXAS AUTOMOBILE DEALERS ASSOCIATION 

The Texas Automobile Dealers Association (hereinafter referred to as "TADA"), an 

association of franchised motor vehicle and truck dealers, files this amicus curiae briefin the above-

styled cause of action. TADA's comments center around the process and the importance of the 

board's role as the decision-maker in a contested case filed under the Occupations Code, Chapter 

2301 or under Transportation Code, Chapter 503, specifically regarding the termination process. 

BOARD IS THE DETERMINER 

The Texas Department of Motor Vehicle's board is the determiner as to whether good cause 

is established by a manufacturer, distributor, or representative for a proposed termination or 

discontinuance of a franchise. This responsibility does not fall upon "the department" as referenced 

in the Proposal for Decision (hereinafter referred to as "PFD")-this statutory mandate is given to the 

board. 

Page 1 of 15 

3 /28 

Contested Cases Briefing Notebook                               Volume 2 678



5124765854 TX Automobile Dealers Assn 11:20:21 07-20-2016 

The TEXAS OCCUPATIONS CODE states: 

§ 2301.453(g): After a hearing, the board shall determine 
whether the party seeking the termination or discontinuance 
has established by a preponderance of the evidence that there 
is good cause for the proposed termination or discontinuance.' 

The "board" means the board of the Texas Department of Motor Vehicles.2 The board 

consists of nine members appointed by the governor with the advice and consent of the senate. 

Requirements for the board's make-up and appointment include public members; dealer members; 

a tax-assessor collector member; a Jaw enforcement member; a motor carrier industry member; and 

a manufacturer or distributor member. Ineligibility for board appointment is succinctly spelled out 

in the statute.3 

Although the board may delegate certain of its powers, the power to issue a final order is not 

delegated in a termination proceeding.4 The rule adopted by the board regarding a final decision 

1TEX. Occ. CODE ANN.§ 2301.453(g) (Vernon 2012). 

2ld., § 2301.002(2); § 2301.005(a). 
See also TEX. TRANSP. CODE ANN.§ 1001.001(1) and (2): "'Board' means the board of 

the department." "'Department' means the Texas Department of Motor Vehicles." 
(Vernon Supp. 2015). 

3TEX. TRANSP. CODE ANN.§ 1001.021 (Vernon Supp. 2015). 

4TEX. Occ. CODE ANN.§ 2301.154(b) and (c): 
(b) "The board by rule may delegate any power relating to a contested case hearing 

brought under this chapter or Chapter 503, Transportation Code, other than the power to issue a 
final order, to: (1) one or more of the board's members; (2) the executive director; (3) the 
director; or (4) one or more of the department's employees." 

( c) "The board by rule may delegate the authority to issue a final order in a contested case 
hearing under this chapter or Chapter 503, Transportation Code, to: (1) one or more of the 
board's members; (2) the executive director; or (3) the director of a division within the 
department designated by the board or the executive director to carry out the requirements of this 
chapter." 
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states that the board has final order authority in this proceeding.5 

The nine-member board is given great responsibility as its decisions impact the state and its 

citizens; thus, it is essential that a hearing and a proposal for decision accurately reflect the statute 

for the decision-maker's, i.e., the board's, consideration. TI1e accountability for a final order is the 

nine-member board, not "the department. "6 

The PFD' s Conclusions of Law (PFD at 77) recognize the board as the decision-maker in No. 

7, No. 9 and No. 10: 

7. A manufacturer may not terminate or discontinue a franchise 
with a franchised dealer unless the manufacturer provides 
notice of the termination and: (1) the franchised dealer 
consents in writing to the termination, (2) the appropriate 
time for the dealer to file a protest has expired, or (3) the 
Board makes a determination of good cause termination. 
TEX. Occ. CODE§ 2301.453(a),(g). 

9. In determining whether FCA established by a preponderance 
of the evidence that there is good cause for terminating 
Atkission Chrysler's franchise, the Board is required to 
consider all existing circumstances, including seven 
statutory factors. TEX. Occ. CODE§ 2301.455(a). 

543 TAC§ 215.55: (a) "The board has final order authority in a contested case under 
Occupations Code,§ 2301.204 or§§ 2301.601 - 2301.613, initiated by a complaint filed before 
January 1, 2014." 

(b) "The hearings examiner has final order authority in a contested case under 
Occupations Code,§ 2301.204 or§§ 2301.601-2301.613, filed on or after January 1, 2014. 

(c) Except as provided by subsections (a) and (b) of this section, the Board has fmal 
order authority in a contested case filed under Occupations Code, Chapter 2301, or nuder 
Transportation Code, Chapter 503." 

(d) "Au order shall be deemed final and binding on all parties and all administrative 
remedies are deemed to be exhausted as of the effective date, unless a motion for rehearing is 
filed with the appropriate motion for rehearing authority as provided by law." 
(Emphasis added.) 

6PFD at 4, 5, 6, 7. 
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10. The Board has the exclusive jurisdiction to detennine the 
the issue of good cause, including the weight to be given 
each statutory factor. Austin Chevrolet, Inc. v. Motor Vehicle 
Bd., 212 S.W.3d 425, 432 (Tex. App.-Austin 2006, pet. 
denied). 

There can be no misunderstanding regarding the board's consequential role in the livelihood 

and investment of one of its citizens as well as the board's reach on the dealership's employees, 

consumers, and community that their decision affects. 

CODE REQUIREMENTS 

In 1971, the 62"d Legislature adopted the Texas Motor Vehicle Commission Code. The 

language in the 1971 bill7 referencing the required notice of tennination by a manufacturer, 

distributor, or representative is all but identical to the statute's current language. 

The 1971 adopted language stated: 

Sec. 5.02. It shall be unlawful for any manufacturer, distributor, or 
representative to: 

(3) Notwithstanding the terms of any franchise agreement, terminate 
or refuse to continue any franchise with a dealer unless (A) the dealer 
and the Commission have received written notice sixty days before the 
effective date thereof setting forth the specific grounds for termination 
or noncontinuance and (B) ifthe dealer files a protest with the 
Commission, it is established by a preponderance of evidence at a hearing 
called by the Commission that there is good cause for the termination 
or noncontinuance. The Commission8 shall consider all the existing 
circumstances in detennining good cause, including without limitation 
the dealer's sales in relation to the market, the dealer's investment and 
obligations, injury to public welfare, adequacy of service facilities, 
equipment, parts and personnel of the dealer and other dealers of new 

7Texas Motor Vehicle Commission Code, 62"d Leg., R.S., ch. 51, 1971 Tex. Gen. Laws 
89, 97. 

8The "Commission" consisted of six persons appointed by the Governor with the advice 
and consent of the Senate. Id. at 90. 
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motor vehicles of the same line-make, whether warranties are being 
honored, and compliance with the franchise agreement. Good cause 
shall not be shown solely by a desire for further market penetration. 
(Emphasis added.) 

The statute at issue today maintains that notwithstanding the franchise, a manufacturer, 

distributor, or representative must provide a notice of termination with the specific grounds to a 

dealer and to the board.9 In addition, the circumstances to consider whether there is a good cause 

to terminate are retained as well as expanded from the initial 1971 Code adoption. 

In 1971, the conditions or facts for consideration of good cause for a termination are, without 

limitation: 

I. The dealer's sales in relation to the market; 
2. The dealer's investment and obligations; 
3. Injury to public welfare; 
4. Adequacy of service facilities, equipment, parts and personnel 

of the dealer and other dealers of new motor vehicles of the same 
line-make; 

5. Whether warranties are being honored; and, 
6. Compliance with the franchise agreement. 
Good cause shall not be shown solely by a desire for further market 
penetration. 

Today, the statute continues to list determinative factors the board is to consider for a finding 

of "good cause" to terminate and retains the elements from 1971 as well as expanding the 

enumerated considerations in 1989, as underlined below: 

1. The dealer's sales in relation to the sales in the market; 
2. The dealer's investment and obligations; 
3. Injury or benefit to the public; 
4. The adequacy of the dealer's service facilities, equipment, 

parts, and personnel in relation to those of other dealers of 
new motor vehicles of the same line-make; 

9TEX. Occ. CODE ANN.§ 2301.453(a). 
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5. Whether warranties are being honored by the dealer; 
6. The parties' compliance with the franchise, except to the 

extent that the franchise conflicts with this chapter; and 
7. The enforceability of the franchise from a public policy 

standpoint, including; issues of the reasonableness of the 
franchise's terms, oppression. adhesion. and the parties 
relative bargaining; power. 10 

The desire of a manufacturer, distributor, or representative for 
market penetration does not by itself constitute good cause. 11 

(Emphasis added) 

In addition to the 1989 underlined language above regarding "good cause," the "specific 

grounds" for the termination or discontinuance continue to be required to be given to the dealer. 12 

The requirement that a dealer be given the "specific grounds" for a termination or 

noncontinuance is a requirement placed on a manufacturer, distributor or representative since 1971 

and continues to be required forty-five years later. 

In order for a dealer to mount a defense to allegations regarding the dealer's investment, 

livelihood, and the dealership's employees and consumers, the dealer must know of what he or she 

is being accused. 

The "specific grounds" requirement also gives a manufacturer the opportunity to analyze the 

veracity and seriousness of its allegations to terminate. 

FCA US LLC December 19. 2014. Notice of Termination 

The certified and return receipt and overnight letter of December 19, 2014, to the board and 

to Mr. Atkission gave the Chrysler, Jeep and Dodge required ''Notice of Termination." On page 1 

10Act ofJune 16, 1989, 71'1 Legislature, R.S., ch. 1130, 1989 Tex, Gen. Laws 4653, 4665 
and now codified in TEX. Occ. ConEANN. at§ 2301.455(a). 

11Id. § 2301.455(b). 

12/d. § 2301.453(e). 
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of the December 19, 2014 letter, the outlined notice for material breach of the Dealer Agreements 

states: 

(1) sales performance (Dealer Agreements iJ 4and iJ 1 l(a) of Additional Provisions 
of each Dealer Agreement), 
(2) working capital (Dealer Agreements iJ l l(e)), and, 
(3) net worth (Dealer Agreements ii l l(e)). 

Under the noticed "sales performance" cause are "other factors" noticed in the December 19, 2014, 

Jetter at 6 and 7: 

(1) sales performance, 
(A) Dealer's Signage Obligations (iJ ll(g) of the Additional Provisions of 
each Dealer Agreement); 
(B) Dealer's Management and Sales Personnel Obligations (iJ ll(f) of the 
Additional Provisions of the Dealer Agreements); 
(C) Dealer's Advertising and Sales Promotion Obligations (Dealer 
Agreements iJ 12). 13 

The board and Mr. Atkission have notice of the "specific grounds" for termination as of 

December 19, 2014, and those grounds specify that the sales performance- including his signage, 

management and sales personnel obligations, and advertising and sales promotion obligations; 

working capital; and, net worth are the specific grounds for termination. 

If a manufacturer, distributor, or representative determines there are new or additional 

grounds beyond the noticed specific grounds given for termination, then a new notice must be sent; 

otherwise, the statutorily required notice of "specific grounds" is incomplete and non-compliant. 

This new notice must comply with Section 2301.453. The new notice must be sent registered 

or certified mail to the board and to the dealer; list the "specific grounds" for the termination; be 

received no later than the 60'h day before the effective date of the termination or discontinuance; and 

13SOAR Exhibit R67. 
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contain the required notice. 

Not only must a dealer know with specificity the reason for the termination prior to hearing, 

but the board must also be given this required information. This notice to the board is necessary as 

matters relating to a complaint or protest under Subchapter J of the Occupations Code are mediated 

through the agency's mediation procedure prior to a referral to SOAH. 14 

Adding new or additional reasons to terminate a dealer after sending a required Notice of 

Termination must start the process afresh. To do otherwise circumvents the "specific grounds" 

notice requirement as well as the agency's procedure and opportunity to mediate the dispute. 

DETERMINING GOOD CAUSE 

The statute requires the board to consider all existing circumstances in making a good cause 

determination for a dealer's termination, notwithstanding the franchise agreement. 15 The statute lists 

items for the board to consider when making a good cause determination. 

In 1989, when the Legislature was debating amendments to the statute, new requirements 

were placed on the Commission, now board, to require that the franchise agreement's enforceability 

be taken into account. Mr. Gene Fondren, former President of TADA, made the following 

comments to the House Committee on Transportation on April 4, 1989, and which are still 

applicable today: 

The amendments in H.B. 2552 and the committee substitute which 
more directly deal with the substantive rights and duties of t11e licensees 
of the Commission generally follow the same structure and pattern 

14TEX. Occ. CODE ANN.§ 2301.703(c) (Vernon Supp. 2015); 43 TAC§ 215.305 and§ 
215.306. 

15ld. § 2301.455(a). 
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which have existed in the Code since its inception. 

As an example, both the new and revised provisions of Section 5.02 
of the Code establish substantive and procedural rights of a dealer 
franchisee in his relationship with his manufacturer or distributor 
"notwithstanding the terms of any franchise agreement." In 
recognizing the relationship between a Texas dealer and his franchisor, 
the legislature has chosen not to require the franchisor to rewrite 
terms of a manufacturer's or distributor's agreement with the dealer. 
The legislature has clearly declared, however, that whenever a provision 
in such an agreement is in conflict with the laws of the state of 
Texas, then and in that event, a dealer may insist on the rights granted 
to him under the law "notwithstanding the terms of any franchise 
agreement." In talcing this approach, the legislature recognizes that 
manufacturer and distributor agreements are generally written on a 
national basis and are undoubtedly subject to differing laws of the many 
jurisdictions in which dealers operate. 

Therefore, rather than imposing upon manufacturers the burden of 
writing an agreement in compliance with the laws of each jurisdiction, 
including Texas, this legislature has wisely declared that any provisions 
in these agreements which are contrary to the public policy and laws of 
this state, upon a licensee's action to secure his rights, must give way 
to the laws of this state. 
(Exhibit 1) 

If a franchise agreement is relied upon as the source of the "specific grounds" for termination, 

the "specific grounds" must be stated in the written notice to the dealer as required by§ 2301.453( c) 

and those grounds must first be determined to be a good cause in light of the consideration of"all 

existing circumstances." This analysis is necessary not because those grounds are a part of a 

franchise agreement, but because the statute looks at good cause "notwithstanding the franchise 

agreement." 

The franchise provisions alleged to have been violated must also be analyzed "from a public 

policy standpoint, including issues of the reasonableness of the franchise's terms, oppression, 

adhesion, and the parties relative bargaining power" as required by§ 2301.455(a)(7). The cause for 
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termination must be good cause under Texas law-not just because of an alleged violation of a stated 

franchise provision. 

In determining whether an alleged violation of a franchise provision is good cause for 

termination, the board must be guided by "all existing circumstances," including the seven 

considerations in§ 2301.455. 

A dealer in receipt of a termination notice is given the opportunity to file a protest and have 

a hearing on whether there is a good cause. After a hearing, the board determines whether, by a 

preponderance of evidence, the manufacturer has met the burden of showing there is good cause. 

The board issues the final order or decision. 16 

In order for the board to determine whether good cause exists for a termination, it is 

necessary to hear the dealer's arguments. The board does not make a determination in a vacuum or 

with partial information as it is charged with reviewing "all existing circumstances." 

In addition, if the breach of a franchise provision is the stated good cause reason for a 

proposed termination, an analysis must be made of each such franchise provision with respect to its 

enforceability from a public policy standpoint, including consideration of the reasonableness of the 

franchise's terms, oppression, adhesion, and the parties' relative bargaining power, as required by 

§ 2301.455(7). 

Termination based on an alleged breach ofa franchise provision without the analysis required 

in subsection (7) is incomplete and not compliant with Government Code§ 2001.058(e). 17 

16/d. § 2301.453(£) and (g). 

17TEX. Gov'T CODE ANN. §2001.058( e): "A state agency may change a finding of fact or 
conclusion oflaw made by the administrative law judge, or may vacate or modify an order issued 
by the administrative judge, only if the agency determines: 

Page 10 of 15 
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Termination for a specific ground including one based on an alleged breach of a specific 

franchise provision without the benefit of a dealer's explanation and defense does not give the board 

the benefit of"all existing circumstances." Whether a dealer's explanation and defense refutes a 

specific ground for termination or shows that the alleged good cause is not proven is a decision for 

the board. 

Any suggestion that a dealer may not explain or defend a termination ground takes away a 

party's potential defense and explanation and leaves the board with only partial knowledge-not the 

required consideration of all existing circumstances. To ask the board as the decision-maker to rule 

with incomplete information is contrary to the board's charge to consider "all existing 

circumstances" as set forth in§ 2301.455(a).18 

Whether a particular franchise provision is a good cause ground for termination must also 

be analyzed for its compliance with the code as required by§ 2301.455(a)(6). 19 For example, sales 

(1) that the administrative law judge did not properly apply or interpret applicable law, 
agency rules, written policies provided under Subsection ( c ), or prior administrative decisions; 

(2) that a prior administrative decision on which the administrative law judge relied is 
incorrect or should be changed; or 

(3) that a technical error in a finding of fact should be changed. 
(Vernon 2016). 

18FCA US LLC' s Reply Closing Brief at 15: "Section 2301.455(a)(l) gives dealerships no 
opportunity to explain away poor performance; instead, its clear terms contemplate only sales 
performance itself, without investigating 'why.' Therefore, the analysis of this factor ends with 
Atkission's admission that its sales performance over its entire existence was dismissal [sic]. 
But even after indulging Atkission and evaluating its purported explanations, the undisputed 
evidence reveals its excuses are groundless." 

19§ 2301.455(a)(6): "Notwithstanding the terms of any franchise, in determining whether 
good cause has been established under Section 2301.453 or 2301.454, the board shall consider all 
existing circumstances, including: ... 

(6) the parties' compliance with the franchise, except to the e.Ttent that thefrancliise 
conflicts with this chapter; and ... " (Emphasis added). 
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or service standards may not be unreasonable under§ 2301.467(a)(l ); the purchase of special tools 

or equipment must be reasonable according to § 2301.467(a)(2); relocation requirements must be 

reasonable as required by§ 2301.467(b). 

The consideration of a manufacturer's or distributor's compliance with the code may also be 

necessary to apprise the board of all existing circumstances, such as whether motor vehicles or parts 

are delivered as required by§ 2301.452; whether the manufacturer or distributor is equitable in its 

application of standards or guidelines as well as its treatment of all dealers when applying a formula 

or other computation or process that gauges the performance of a dealership under§ 2301.468 as 

well as satisfying the duty of acting in good faith and fair dealing as outlined in§ 2301.478. 

The legislature determined that the Code's provisions are inter-related and a thorough 

analysis be given to the decision-maker when making decisions that affect the general economy and 

citizenry of Texas. 

CONCLUSION 

The historical perspective regarding a statute is a valuable tool for a decision-maker. The 

inter-relationship of a statute with other statutes is also useful and may be required information in 

arriving at a decision. 

The legislature adopts and amends laws as it finds necessary. In a termination cause of 

action, the statute is much the same today as in 1971. It is unlawful for a manufacturer, distributor, 

or representative to terminate or discontinue a franchise without providing a sixty days written notice 

to both the board and to the dealer. The specific grounds for the termination or discontinuance must 

be stated in the written notice. 

Notwithstanding a franchise agreement's terms, a good cause determination for a termination 
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must be found by the board. The board is to consider all existing circumstances. The board's 

consideration must include the dealer's sales in relation to sales in the market; the dealer's 

investment and obligations; the injury or benefit to the public; the adequacy of the dealer's service 

facilities, equipment, parts, and personnel in relation to those of other dealers of new motor vehicles 

of the same line-make; whether warranties are being honored by the dealer; the parties' compliance 

with the franchise, except to the extent that the franchise conflicts with this chapter; and, the 

enforceability of the franchise from a public policy standpoint, including issues of the reasonableness 

of the franchise's terms, oppression, adhesion, and the parties' relative bargaining power. A 

manufacturer's, distributor's, or representative's desire for market penetration does not by itself, 

constitute good cause for a termination of a dealer. 

If a termination is based upon a franchise agreement's provisions, those provisions must be 

analyzed and shown to be good cause for termination as required under the§ 2301.455. An analysis 

of whether a franchise provision is in conflict with Chapter 2301, Occupations Code, as well as 

whether a franchise provision is enforceable from a public policy standpoint must be made if a 

franchise provision is the alleged good cause reason for termination as the statute specifically says 

"notwithstanding the franchise." 

If the stated termination is based on a franchise provision that is not a good cause for 

termination considering all existing circumstances under§ 2301.455, then the termination cannot 

be allowed. If the franchise provision is in conflict with Chapter 2301 or, if the franchise provision 

is not enforceable from a public policy standpoint, the board must weigh these findings with the 

other "existing circumstances." 

The board must be given the requisite information to make a decision, including whether a 
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franchise provision is in conflict with state law or is not an enforceable provision. If there is a 

misapplication or an improper interpretation of law, the board may change a finding of fact or a 

conclusion oflaw in a PFD. 

The board's responsibility and authority cannot be overstated as its decisions impact 

licensees, employees oflicensees, motor vehicle owners and operators, communities, the citizenry, 

and this State. 

Respectfully submitted, 

~~ 
General Counsel/EvP 
Texas Automobile Dealers Association 
1108 Lavaca St., Suite 800 
Austin, TX 78701 
Telephone: 512-476-2686 
Facsimile: 512 476-5854 
State Bar No.: 04487400 

ATTORNEY FOR TADA, Amicus Curiae 
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Texas Automobile Dealers Association has been sent via electronic means on this 201h day of July, 
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Wheeler Trigg O'Donnell, LLP 
370 Seventeenth Street, Suite 4500 
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STATEMENT OF GENE FONDREN 
H.B. 2552 and Committee Substitute 

Mr. Chairman and members of the House Committee on 
Transportation, my name is Gene Fondren. I am President of 
the Texas Automobile Dealers Association, comprised of some 
1450 new car and truck dealers who are licensed to do 
business in Texas, and I am here tonight to speak in support 
of H.B. 2552 and the committee substitute laid out at the 
request of Chairman Cain. 

As Chairman Cain has pointed out, H.B. 2552, including 
the committee substitute, amends the Texas Motor Vehicle 
commission Code in several particulars. 

H.B. 2552 and the committee substitute contain both 
substantive and procedural amendments to the Code. 

The amendments which I would generally classify as 
procedural are designed to reinsure and re-enforce the 
jurisdiction of the Texas Motor Vehicle Commission over the 
distribution and sale of new motor vehicles in Texas as set 
out in the policy and purpose clause (Section 1.02) and 
elsewhere throughout the act. Further, these procedural 
changes are designed to refine and re-enforce the authority 
of the commission and its staff to carry out its licensing 
activities and to conduct hearings and enter orders and final 
decisions in as prompt and efficient a manner as is 
reasonably possible. 

In the furtherance of these objectives, language has 
been drawn from a substantial number of other statutes 
governing Texas regulatory agencies and from statutes with 
similar objectives in one or two other jurisdictions. 

While some of these procedural and jurisdictional 
changes are responsive to challenges raised in contested 
cases (all such challenges have been unsuccessful to date), 
they also represent a natural extension and delegation to an 
agency which has proven its worth in regulating an industry 
of vital importance to the social and economic good of this 
state and in preserving and protecting valuable property 
rights of its citizens. 

A compendium of other statutes referenced in these 
amendments to the Code is attached for the purpose of this 
record. 

The amendments in H.B. 2552 and the committee substitute 
which more directly deal with the substantive rights and 
duties of the licensees of the Commission generally follow 
the same structure and pattern which have existed in the code 
since its inception. 
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STATEMENT OF GENE FONDREN 
H.B. 2552 and committee Substitute - page 2 

As an example, both the new and revised provisions of 
Section 5.02 of the Code establish substantive and procedural 
rights of a dealer franchisee in his relationship with his 
manufacturer or distributor "notwithstanding the terms of any 
franchise agreement." In recognizing the relationship 
between a Texas dealer and his franchisor, the legislature 
has chosen not to require the franchisor to rewrite the 
terms of a manufacturer's or distributor's agreement with the 
dealer. The legislature has clearly declared, however, that 
whenever a provision in such an agreement is in conflict with 
the laws of the state of Texas, then and in that event, a 
dealer may insist on the rights granted to him under the law 
"notwithstanding the terms of any franchise agreement." In 
taking this approach, the legislature recognizes that 
manufacturer and distributor agreements are generally written 
on a national basis and are undoubtedly subject to differing 
laws of the many jurisdictions in which dealers operate. 

Therefore, rather than imposing upon manufacturers the 
burden of writing an agreement in compliance with the laws of 
each jurisdiction, including Texas, this legislature has 
wisely declared that any provisions in these agreements which 
are contrary to the public policy and laws of this state, 
upon a licensee's action to secure his rights, must give way 
to the laws of this state. 

It is to be noted that Subdivisions (1) and (2) of 
section 5.02 proscribe certain conduct by manufacturers or 
distributors, making such proscribed conduct unlawful. 
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COMMENTS 

Section 1.03.(10): The definition of "broker" has been clarified 
by adding language which exempts bona fide employees of dealers, 
representatives and distributors from the definition of broker only 
when they are acting on behalf of their employer. 

Section 1.03.(16): This definition, adopted from the 
Administrative Procedure and Texas Register Act, serves to limit 
the scope of rule and/or regulation so that the agency may adopt 
internal rules and specify forms and take care of other 
miscellaneous internal administrative matters without having to go 
through a formal rulemaking and also provides a standard which 
serves to limit the extent to which an agency may engage in 
informal rulemaking through the use of internal memorandums. 

Section 1.03. (17): A definition of "party", derived from the 
Administrative Procedure and Texas Register Act, was added to the 
Code so that "party" could be added as a necessary term of art to 
the Code. 

Section 1.03.(18): A definition of •relocation" was added to 
provide a statutory definition of the term. 

Section 1. 04. : This section is a standard construction and 
severability provision which will serve to maintain the validity 
of the balance of the Texas Motor Vehicle Commission Code in the 
event that any portion of the Code should be held invalid. 

Section 2.02A.: This section has been added because the Sunset 
Advisory Commission will require its addition in 1991 during Sunset 
review. 

Section 2. OB. (a): This section has been amended to grant the 
Chairman and the Executive Director the power to call special 
Commission meetings. 

Section 2.09.(a): This section makes the Executive Director the 
chief executive and administrative officer of the agency and 
requires that he be a licensed attorney. He serves at the pleasure 
of the Commissioners. -

Section 2.09.(b): This section requires the Executive Director to 
meet with the Commissioners in an advisory capacity in all 
proceedings of the Commission. It also requires the Executive 
Director to submit reports to the Commission as may be required by 
the Commission's rules or by this Act. 

Section 2.09.(c): This section 
of Commission proceedings and 
Commission's files and records. 

provides for maintaining minutes 
for the custodianship of the 
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Section 2.09.(d): This section grants the Executive Director the 
power to, with the consent of a majority of the Commissioners, 
enter into contracts on behalf of the Commission. 

Section 2.09.(e): This section grants the Executive Director the 
power to employ the Commission's staff. 

Section 2.09.(f): This section carries forward the language which 
was previously set forth in section 2.09.(b). 

section 2.09.(g): This section carries forward the language which 
was previously set forth in section 2.09.(c). 

section 2. 09. (h): This section creates a blanket indemnity by the 
State for all Commission officials and employees for all good faith 
acts in their official capacity. This is to insulate these 
officials from the chilling effect of the threat of personal 
liability for their good faith acts in performance of their duties. 
The general indemnity statutes of this state are more restricted 
and provide inadequate protection. 

Section 2.09.(i): This section focuses the flow of documents into 
the Commission by requiring them to be directed to the Executive 
Director. 

section 2. 09A. : This section requires hearing examiners to be 
licensed attorneys. 

section 2 • 12. : This 
reporting requirements 
Advisory Commission in 

section now contains certain complaint 
which will also be required by the Sunset 
1991. 

Section 2.13.: This section has been added to incorporate a number 
of provisions which will be required by the Sunset Advisory 
Commission in 1991. 

section 3.01.: This section has been created to provide a clear 
jurisdictional grant, and power to implement, over all issues 
involving the distribution and sale of new motor vehicles. 

section 3.02.: This section specifies the duties of the 
Commission. 

Section 3. 03. : This section grants the Commission the power 
to exercise its grant of jurisdiction. 

Comments - TMVC Code Revision (Page 2) 

23 /28 

Contested Cases Briefing Notebook                               Volume 2 698



5124765854 TX Automobile Dealers Assn 11:25:51 07-20-2016 

Section 3.04.: Provides a clear and express delegation of powers 
structure within the Commission. This section allows more precise 
delegation of powers by the Commission. 

Section 3.05.: Grants the power to investigate complaints and the 
power to dismiss unmeritorious complaints. 

Section 3. 06. : This section is a delegation of power to the 
Commission to adopt Rules, 

Section 3.07.: This section delegates to the Executive Director 
the power to execute the final decisions of the agency. 

Section 3.08.(a): This section sets up the general hearing 
procedure in contested cases and sets up the general prescription 
that the APA will control in contested cases to the extent that it 
"does not conflict" with this Code. It also delegates certain 
Commission powers to the presiding examiner including the authority 
to issue interlocutory, cease and desist orders. 

Section 3. 08. (b): This section specifies the contents of a hearing 
notice. 

Section 3.08.(c): This section provides the notice procedure for 
rulemaking and requires the promulgation of rules to govern 
licensing proceedings. 

Section 3.08.(d): Governs certain due process issues of notice in 
a contested case. 

Section 3.08.(e): This section specifies the time and place for 
the conduct of hearings. 

Section 3.08. (fl: This section sets forth the rights of any person 
who is a party before the Commission. 

Section 3.08. (q): 
cases. 

Specifies the procedures for all contested 

Section 3. 08. (h): Contains the mechanics for motion for rehearing 
practice in all contested cases. 

Section 3. 08. ( i) : This section provides for and speci:fies the 
detailed procedure for filing a complaint concerning defects in 
motor vehicles which are covered by a manufacturer's, converter's 
or distributor's warranty. 

Section 3. 08. ( j) : This section authorizes the Commission to 
dismiss a complaint or protest if it determines that a complaint 
or protest is frivolous or was made for purposes of harassment. 

Comments - TMVC Code Revision (Page 3) 
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Section 3.08A.: This is a general statutory stay which estops all 
parties from disturbing the status quo once they receive notice of 
a complaint or protest against their actions. Subsection (b) allows 
aggrieved parties an intraagency challenge of the stay. 

Section 3. 09.: 
provisions. 

Allows the Code to preempt conflicting APA 

Section 4.01.: Expressly makes all proceedings involving licenses 
contested cases. The CoDllllission may, by rule, provide for 
published notice in Section 4.02 licensing proceedings. 

Section 4.02.(a): This section has been grammatically corrected. 

Section 4.02. (c): This section has received grammatical and 
stylistic corrections. 

Section 4.02.(d): This section has been grammatically corrected. 

Section 4.03.: This section has received grammatical and stylistic 
corrections. 

Section 4.06. (a): This section has been revised to remove the 
element of subjective intent from several of the grounds for 
revoking or suspending an outstanding license. 

Section 4.06.(c): This section has been modified to set forth the 
standards the Commission shall consider in determining whether an 
applicant has, after protest, failed to establish good cause for 
a new dealership applica~ion. 

Section 4.06.(d): This 
requirements to protest a 
dealership. 

section sets forth the standing 
dealer's application to establish a 

Section 4.06.(e): 
corrections. 

This section has received · grammatical 

Section 4. 06. ( f): This section has been amended to allow the 
Commission to inspect the books and records of a licensee in 
connection with the performance of its duties under this Act. 

Section 4.08. (a): This section has had an internal citation 
corrected to harmonize with the rest of the Code. 

Section 4.08.(c): This section has received grammatical 
corrections and has been adjusted to provide that failure to give 
the notice required by section 4.07 is a violation of the Act. 

Comments - TMVC Code Revision (Page 4) 
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Section 5.02.(3); This is a specific statutory stay for franchise 
terminations. This section contains specific notice requirements 
and procedures which must be followed by any manufacturer or 
distributor and estops all parties from disturbing the status quo 
upon notice of protest of a franchise termination. 

Section 5.02.(4): This is an additional, express statutory stay 
which operates when any manufacturer or distributor seeks to modify 
or replace a franchise. 

section 5.02.(5): This gives factors the Commission shall consider 
in determining good cause under Section 5.02. It includes a new 
factor regarding the enforceability, from a public policy 
standpoint, of the franchise in question and exculpates a dealer 
from failure to comply with "oppressive" franchise terms. 

Section 5. 02. ( 6): This section repeats the former language of 
section 5.02.(4). 

Section 5.02.(7): This section now permits dealers to reasonably 
change the capital structure of their dealerships. 

section 5.02. (B): This adjustment was made so that the Commission 
does not have to give approval to all preventions of sales or 
transfers unless a dealer or other interested party has complained 
of the prevention of transfer. 

section 5. 02. ( 9): This section was grammatically corrected so that 
it would integrate with the leading paragraph of section 5.02. 

Section 5.02.(10): This section was grammatically corrected so 
that it would integrate with the leading paragraph of section 5. 02. 

Section 5. 02. ( 11): This section received various grammatical 
corrections, including the adjustment to conform it to the leading 
paragraph of section 5.02, and was adjusted to extend this section 
to distributors. 

Section 5.02.(12): This section repeats the language of former 
section 5.02.(10). 

section 5.02.(13): This section repeats the language of 5.02(11) 
and adjusts the test to be applied by the Commission so that a 
succession wouid be disallowed upon a showing that the succession 
would be detrimental to the public interest and to the 
representation of the manufacturer or distributor. 

Section 5.02.(14): This section repeats the language of former 
section 5.02.(12) and adds the provision that this section would 
apply notwithstanding the terms of any franchise agreement. 

Comments - TMVC Code Revision (Page 5) 
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Section 5. 02. ( 15): This section repeats the language of the former 
section 5.02.(13). 

Section 5.02.(16): This section essentially repeats the language 
of former section 5. 02. ( 14) but with the addition of language which 
requires payment to a dealer or any lienholder in accordance with 
their respective interests after a franchise is terminated and, in 
subpart (F), the time periods for payments to a terminated 
franchisee are shortened. 

Section 5.02.(17): This makes illegal a manufacturer's or 
distributor's attempt to terminate a franchise by changing business 
structure or method of distribution. 

Section 5.02.(18): This section governs the usage of arbitration. 

Section 5.02.(19): This section deals with a dealer's required 
relationship with any advertising association. 

Section 5.03.: This section was grammatically corrected. 

Section 5.04.(a) and (c): These subsections were grammatically 
corrected and the language of subsection (a)(2) was adjusted to 
declare that an agent of a licensee may not engage in the business 
of buying, selling or exchanging new motor vehicles. 

Section 6.01.: Changes the.Commission's civil penalty statute to 
bring it in line with other state agencies. Most notably it amends 
the penalty power to an amount not to exceed $10,000 per day per 
act of violation. 

Section 6.0lA.: Contains the mechanics and guidelines for 
implementing the Commission's injunction powers. It closely 
follows the statute authorizing and providing the factors for 
issuing district court injunctions (Tx. Civ. Prac. & Rem. Code 
§65.001 et seq.) but is tailored to the Commission's own needs. 
It provides for intraagency appeal of interlocutory, cease and 
desist orders prior to resorting to the courts. 

Section 6. 02.: This section was grammatically corrected and 
adjusted to allow suit for injunctive relief to be instituted in 
any court. 

Section 6. 03. : 
corrections. 

This section received various grammatical 

Section 6. 04: Creates additional venue options for actions brought 
to enforce Commission orders. 

Section 6. 05: This section was grammatically corrected and 
adjusted to allow a court to issue ex parte relief. 

Comments - TMVC Code Revision (Page 6) 
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Section 6.06.(a): This section was granunatically corrected and was 
adjusted to require that due deference be given to findings of fact 
and conclusions of law which the Commission may have issued in any 
final order which forms the basis of a civil suit. 

Section 6.06.(d}: This section requires that all actions against 
a dealer be brought in an appropriate Texas forum and that Texas 
law be applied. 

Section 6.07.(a) and (bl: These sections were adjusted to extend 
coverage to converters. 

Section 6. 07. ( c) : This section was adjusted to extend coverage to 
converters and to provide that the Commission may not order a 
manufacturer, distributor or converter to refund or replace a 
defective vehicle until an opportunity has been given to cure the 
alleged defect or nonconformity. 

Section 6. 07. ( d): This section was adjusted to incorporate a 
rebuttable presumption regarding a reasonable number of repair 
attempts and to provide that out of service for repair time does 
not accrue during any period of time that a manufacturer or 
distributor lends a comparable motor vehicle. 

Section 6.07.(e): This section was adjusted to cover converters 
and was grammatically corrected. Trial de novo has also been 
deleted. 

Section 6.07.(q): This section was adjusted to cover converters 
and provides that the Commission may only order a dealer to 
reimburse for items or options added to a vehicle by the dealer. 

Section 6.07.(i): This section prohibits the contractual 
modification of the remedies provided by this Code unless done in 
accordance with a settlement agreement. 

Section 7 .01: Allows parties to appeal Commission orders to either 
the Travis County District Court or the Court of Appeals for the 
Third Supreme Judicial District. The objective is to provide a 
quick, efficient and relatively inexpensive forum for TMVC appeals. 

This section also requires that citation be served on all 
record parties before the Commission by the appellant and allows 
dismissal of an appeal for failure to prosecute within a reasonable 
time. 

Comments - TMVC Code Revision (Page 7) 
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TEXAS DEPARTMENT OF MOTOR VEHICLES 
MOTOR VEHICLE DIVISION 

§ 

Aug 4 2016 02:16pm 

Cecil Atkission Orange, LLC d/b/a Cecil 
Atkission Chrysler Jeep Dodge, 

§ 
§ 
§ 
§ 
§ 
§ Complainant 

v. § 
§ 

SOAHDOCKET 
NO. 608"15-4315.LIC 

MVDDOCKET 
DOCKET NO. 15-0015 LIC. 

§ 
§ 

FCA USLLC, 

§ 
§ 

Respondent 

FCA US LLC'S REPLY TO ATKISSION'S EXCEPTIONS TO THE 
PROPOSAL FOR DECISION 

Respondent FCA US LLC ("FCA US") submits its Reply to Complainant Cecil Atkission 

Orange, LLC d/b/a Cecil Atkission Chrysler Jeep Dodge's ("Atkission" or "the dealership") 

Exceptions to the Administrative Law Judges' ("ALJs") Proposal for Decision ("Exceptions"). 

INTRODUCTION 

In a comprehensive and carefully crafted 78-page Proposal for Decision ("PFD"), the 

ALJs detailed the overwhelming evidence establishing "good cause" to terminate Atkission. 

Finding that the "dealership lacks the fundamental will or ability to manage its own affairs," the 

ALJs recounted Atkission's nine separate breaches of contract and the nearly endless record 

underlying the dealership's woefully deficient sales, facilities, signage, management, personnel, 

advertising, working capital, and net worth. (PFD at 13.) The ALJs also addressed and rejected 

each of Atkissjon's various defenses as either not credible or-wors~a manufactured attempt 

by the dealership to avoid responsibility for years of"apathy about its own affairs." (Id at 59.) 

Now, in an attempt to sidestep the governing legal standard, the overwhelming evidentiary record 
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of its poor performance, and its own lack of a viable defense, Atkission asks the ALJs for a 

wholesale reversal of these findings without acknowledging the overwhehning evidence that led 

to them. In doing so, Atkission simply rehashes the same arguments the ALJs expressly 

addressed and rejected in their Proposal for Decision. And in simply duplicating its prior 

arguments, Atkission has failed to provide the ALJs with any reason to revisit their well-reasoned 

findings and conclusions on these issues. Accordingly, the ALJs should disregard Atkission's 

Exceptions wholesale and leave the Proposal for Decision unchanged. 

ATKISSION'S LEGAL ARGUMENT IS MERlTLESS 

Atkission's Exceptions are premised almost entirely on their unpersuasive contentions 

that the ALJs (1) erred in interpreting the statutory factor that considers the "dealer's investment" 

(though Attkisson itself has no investment), (2) failed to consider the dealership's relocation 

"concept" (despite having made no credible attempt to move locations in over seven years of 

operations), and (3) erred in considering grounds for termination not specified in the Notice of 

Termination (while simultaneously conceding the ALJs are obligated to consider any factors 

"which might be relevant" to termination). Atkission's arguments are meritless--factually and 

legally-and the ALJs should affirm their Proposal for Decision. 

A. The ALJs Correctly Interpreted "Dealer's Investment" As Not Including Mr. 
Atkission's Personal Investment 

The ALJs correctly concluded that Mr. Atkission's $6.25 million in personal loans to the 

dealership did not qualify as the "dealer's investment" under section§ 2301.455(a)(2). The ALJs 

found that Atkission's investments are minimal, and the dealership's obligations are similarly 

minimal. (PFD at 29.) By statute, the "dealer" is the dealership (not Mr. Atkission) because the 

dealership holds the general distinguishing number issued by the Board. (PFD at 24.) The ALJs' 

interpretation of"dealer" "accurately appl[ies] the plain meaning of the statute" and any other 
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interpretation would render the statutory definition of"dealer" superfluous. Id Ignoring the plain 

language of the statute altogether, Atkission insists that the ALJs erred because Mr. Atkission's 

$6.25 million in personal loans should have been treated as a capital investment in the dealership. 

This argument misses the point: Mr. Atkission's investment in the dealership is not the same 

thing as "the dealer's inves1menf'-the inquiry that is highlighted under the statute. 

Also unpersuasive is Atkission's contention that the term "dealer" was somehow intended 

to be broader than its statutory definition. Atkission' s attempt to redefine the term "dealer" in a 

manner contrary to its plain statutory definition should be disregarded. See Jaster v. Comet II 

Const., Inc., 438 S.W.3d 556, 574 (Tex. 2014) ("When interpreting the Legislature's words, we 

cannot revjse them under the guise of interpreting them.") For the same reason, there is no merit 

to Atkission's claim that applying the statutory definition of"dealer" according to its plain 

meaning "will create a dangerous and unfair precedent that will render millions of dollars in 

investments made in dealerships by their owners, like Mr. Atkission, meaningless." (Exceptions 

at 3.) Under ordinary circumstances, the loans of an individual owner to a dealership would be 

given significant weight when considering the "dealer's ... obligations." The ALJs recognized 

this exact point, opining that ''those monies [invested by Mr. Atkission] might" normally "be 

considered as an obligation of the dealership." (PFD at 24.) Here, however, the circumstances 

surrounding Mr. Atkission's loans were anything but normal. Instead the Wldisputed evidence 

established that Mr. Atkission's personal loans did not qualify as actual obligations of the 

dealership because the loans did not require repayment: 

Essentially everyone, including Mr. Atkission, concedes that those 
"loans" will probably never be repaid. No principal has ever been 
repaid, or even demanded, and there is no documentation in the 
record to indicate that the principal must be repaid. As such, the 
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Because the ALJs' analysis of the investment and obligation factor is legally and factually 

sound, the ALJs should leave their Proposal for Decision unchanged. 

B. Atkission's Relocation "Concept" Was Neither Legally Relevant Nor 
Credible 

The ALJs expressly rejected Atkission's attempt to "blame[] its location as the sole cause 

of its poor performance," explaining that-in light of the evidence-they were "not convinced 

that the location is a bad one, nor ... that the dealership's poor performance can be blamed on 

the location." (Id. at 13.) The ALJs also found "that the relocation issue was not being 

legitimately raised by the dealership" because the undisputed evidence showed that Atkission's 

requests to relocate "were incomplete, ineffective, and submitted without any urgency on the 

dealership's part." (Id) In this regard, the ALJs concluded that "the history of the relocation issue 

shed an unflattering light on the dealership in a way that suggests termination is warranted" and 

that Atkission's attempts to manufacture a baseless relocation defense underscored exactly why 

"it is entirely reasonable for FCA [US] to want to terminate its business relationship with the 

dealership." (Id) Although the volwninous evidence discrediting Atkission's relocation 

argument need not be repeated in detail here, the evidence fully supports the ALJs' conclusions 

and the ALJs were correct to."decline to convert this case into a relocation case." (Id at 8.) 

Notwithstanding the evidentiary record establishing that Atkission's relocation "concept" 

is not credible, Atkission's various claims that the ALJs erred in rejecting its relocation defenses 

are meritless as follows: 

1. The Statutory Stay Prohibited the ALJs from Considering the 
Relocation "Concept" 

SOAR Docket No. 608-15-4315.LIC; MVD Docket No. 15-0015 LIC 
FCA US LLC's Reply to Atkission's Exceptions Page4 ofl6 

P005/029 

08/04/2016 THU 15:13 [TX/RX NO 71941 ii!J005 

Contested Cases Briefing Notebook                               Volume 2 707



THOMPSON COE Fax: 5127088777 Aug 4 2016 02:17pm 

Atkission claims that the ALJs erred in finding good cause for termination without first 

permitting the dealership to implement its relocation "concept." However, the AUs were 

required to disregard this issue because approval of Atkission's relocation "concept" was, as the 

ALJ observed, "barred" by the mandatory and automatic statutory stay imposed by the 

Department and was otherwise "not ripe for adjudication." (Id at 12.) Had the ALJs permitted 

Atkission to conflate this proceeding with its relocation "concept" then FCA US's legal rights 

would have been jeopardized in violation of the stay and in direct contravention of the 

Department's order that Atkission' s relocation "concept" have no bearing on the question of 

termination. 

2. The ALJs Properly Considered llDd Rejected Atkission's Arguments 
Attempting to Excuse Poor Performance 

At the hearing, the dealership raised the relocation "concept" and many other arguments 

in an attempt to avoid termination. The ALJs heard extensive testimony on these arguments from 

Atkission's witnesses but ultimately determined they were either not credible or legally 

irrelevant. Atkission now seeks to paint the ALJs' decision to reject these arguments as a failure 

to consider the dealership's "affirmative defenses." (Exceptions at 6-7.) Aside from the fact that 

no affinnative defense could render Atkission's proffered arguments viable, Atkission again 

mistakes reality; the AUs expressly clarified that nothing in the statutory framework prevented 

Atkission from raising any defense to termination and that good cause would turn "on all of the 

evidence in the record ... includ[ing] any information that bears upon the dealership's 

performance at any time." (PFD at 6.) Consistent with the ALJs' clarification, the ALJs heard 

and considered all of Atkission's proffered evidence that the dealership's poor performance was 

caused--or excused by--outside forces. Although the ALJs rejected Atkission's proffered 
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evidence, the dealership had every opportunity to defend against tennination. It just failed to do 

so credibly. 

3. Atkission's Deficiencies Were Caused by Internal Deficiencies and 
Not Outside Forces 

As a corollary to its affirmative defense argwnent, Atkission also argues that the ALJs 

erred in not considering its force majeure defense that "lengthy" highway construction excuses 

the dealership's poor performance and contractual breaches "concerning sales, personnel, 

signage, and advertising." (Id. at 6.) Atkission's claim once again mischaracterizes the Proposal 

for Decision. In reality, the ALJs' expressly addressed and rejected Atkission's force majeure 

argument, finding that "[t]he dealership's testimony on this point was not credible" and that the 

"force majeure clause is not applicable." (PFD at 44.) In support of these findings, the ALJs 

rejected Atkission's argument that the construction hindered the dealership's visibility and access 

and, instead, accepted as credible the testimony of"[e]ssentially all of the FCA witnesses that the 

dealership was visible and easily accessed." (Id.) The ALJs also noted that "the dealership's sales 

'were terrible before the construction, terrible during the construction, and terrible after the 

construction"' and that Atkission's "best sales performance periods (relatively speaking) 

occurred during the highway construction, which belied [Atkission's] claim that the construction 

was disruptive to business." (Id. at 43.) 

The evidence fully supports the ALJs fmdings and credibility determinations. As such, 

the ALJs should disregard Atkission's attempts to distort the record. Further, that the ALJs 

properly concluded outside forces did not cause Atkission's deficiencies is confirmed by 

Atkission's years-long failure to ever request a local-market adjustment to counter these 

supposed outside forces. (See Chandler, Tr. at 378, line 18 to 379, line 8, FCA Exs. 28(a), 28(b) 

SOAH Docket No. 608-15-4315.LIC; MVD Docket No. 15-0015 LIC 
FCA US LLC's Reply to Atkission's Exceptions Page 6 ofl6 

P007/029 

08/04/2016 THU 15:13 [TX/RX NO 7194] iaioo7 

Contested Cases Briefing Notebook                               Volume 2 709



THOMPSON COE Fax: 5127088777 Aug 4 2016 02:17pm 

at if l l(a) ("Upon dealer's written request, [FCA US] may adjust dealer's [MSR], if appropriate 

in [FCA US's] judgment, to take into account extraordinary local conditions"); Tunic, Tr. at 303, 

line 17 to 304, line 24; Williams, Tr. at 54, lines 6-20.) 

C. The ALJs Correctly Considered "All Existing Circumstances" Rather than 
Just the Specific Grounds for Termination in the Notice 

For the third time in this case, Atkission argues that the good cause determination is 

limited by the grounds specified in the Notice of Termination. This time, Atkission reasserts its 

strained interpretation while simultaneously conceding that termination is appropriate "only after 

a very careful and correct legal and factual assessment of 'all existing circumstances, 

including ... every other statutory factor . . . which might be relevant." (Exceptions at 1.) 

Atkission's concession is entirely consistent with the ALJs' conclusion "that the relevant factors 

for the Department to consider in making a good cause determination are both the grounds 

specified by the manufacturer in the Notice of Termination as well as the statutory factors set 

forth in [section] 2301.455(a)." (PFD at 7.) Because the mandatory statutory language states that 

the ALJs "shal.l consider al.l existing circumstances"-and Atkission seemingly agrees-the 

ALJs' conclusion is the only correct one and should be reaffirmed. See Columbia Med Ctr. of 

Las Colinas, Inc. v. Hogue, 271 S.W.3d 238, 256 (Tex. 2008) (courts must not interpret the 

statute "in a manner that renders any part of the statute mearungless or superfluous"). 

REPLY TO EXCEPTION NO. 1 

Atkission claims the ALJs erred in not considering the $6.25 million in personal loans 

from Mr. Atkission, the impact of the highway construction, Atkission's force majeure defense, 

and other "affirmative defenses." As described above, however, Mr. Atkission's personal loans 

do not aid the dealership in this matter, no credible evidence supports Atkission's claim that the 

highway construction had any impact whatsoever on the dealership's operations, and the ALJs 
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expressly addressed and rejected Atkission's force majeure contention as well as its other 

arguments attempting to blame poor dealership operations on outside forces. The ALJs should 

deny Exception No. I. 

REPLY TO EXCEPTION NO. 2 

The ALJs have already ruled twice previously (and correctly) that the termination statute 

mandates consideration of"all existing circumstances" rather than-as Atkisson insist&--solely 

the deficiencies specified in the Notice. As described above, Atkission's interpretation of the 

statute is contrary to both the plain language of the statute and its own statement that the ALJs 

must consider all statutory factors "which might be relevant." (Exceptions at 1.) The ALJs should 

deny Exception No. 2 and Atkission's Proposed Conclusions of Law Nos. 3A through 3F. 

REPLY TO EXCEPTION NO. 3 

Atkission claims that the ALJs ignored evidence that the highway construction negatively 

impacted the dealership's sales. Again, the ALJs determined Atkission's construction defense 

was not credible and accepted the overwhelming evidence presented at the hearing that 

Atkission's performance was "terrible before the construction, terrible during the construction, 

and terrible after the construction." (PFD at 43.) The ALJs should deny Exception No. 3 and 

Atkission's proposed modifications to Findings of Pact Nos. 35 through 37 and 44 through 46. 

REPLY TO EXCEPTION NO. 4 

Atkission again argues that Mr. Atkission's personal loans to the dealership should be 

·considered the "dealer's investment." As established above, the ALJs correctly ruled that Mr. 

Atkission's personal investment is not the "dealer's investment" and, in addition, that these loans 

are not an "obligation" of the dealership because they do not require repayment. The ALJs should 

SOAH Docket No. 608-15-4315.LIC; MVD Docket No. 15-0015 L!C 
FCA US LLC's Reply to Atkission's Exceptions Page 8 of16 

P009/029 

08/04/2016 THU 15:13 [TX/RX NO 7194] ~009 

Contested Cases Briefing Notebook                               Volume 2 711



THOMPSON COE Fax:5127088777 Aug 4 2016 01:18pm 

deny Exception No. 4 and Atkission's proposed modifications to Findings of Fact Nos. 50 and 53 

through 56. 

REPLY TO EXCEPTION NO. 5 

Atkission contends that the ALJs wrongly concluded that the injury and benefit to the 

public weighed in favor of termination because any public inconvenience resulted exclusively 

from the dealership's poor location. However, as set forth above, Atkission's location argument 

is not credible and significant hann to the public occurred because Atkission lacks "the 

fundamental will or ability to manage its own affairs." (PFD at 13.) The record also supports the 

AUs' finding that termination will benefit the public welfare, especially because "the evidence 

showed that FCA intends to replace Atkission Chrysler with a new dealer, which would further 

benefit the public by increasing employment opportunities within Orange and allowing local 

customers to have their needs met without the inconvenience of driving 20-40 miles away." (Id 

at 31.) The ALJs should therefore deny Exception No. 5 and Atkission's proposed modifications 

to Findings of Fact Nos. 61 through 65. 

REPLY TO EXCEPTION NO. 6 

Atkission argues that its poor location caused the dealership's deficiencies with respect to 

facilities, equipment, parts, and personnel. Again, Atkission's attempt to blame its deficiencies 

on its location is not credible. Nor is Atkission's argument persuasive in light of the 

overwhelming evidence outlined in the Proposal for Decision that Atkission's facilities, 

equipment, parts, and personnel are unacceptable and among the worst in Texas-if not the 

nation. Indeed, even Mr. Atkission and the dealership personnel agreed that the facility is in 

"poor condition," "not conducive to a successful business," an "eye-sore," and that the dealership 

"has a high turnover of management and personnel." (PFD at 32-33.) The ALJs should therefore 
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deny Exception No. 6 and Atkission's proposed modifications to Findings of Fact Nos. 68, 71, 

and 72. 

REPLY TO EXCEPTION NO. 7 

Atkission contends its admittedly dismal sales should be excused by the highway 

construction and the poor location. These arguments are not credible and contrary to the 

overwhelming weight of the evidence: Atkission's "sales performance has been consistently bad 

since its inception," Atkission "is the worst of all Chrysler dealers in Texas in regard to its sales," 

Atkission "refuses to spend more money on advertising or to increase its inventory," and 

Atkission's "poor sales performance is due to factors under [Atkission's] direct control." (PFD at 

70.) The ALJs should deny Exception No. 7 and Atkission's proposed modifications to Findings 

of Fact Nos. 76 and 80 through 84. 

REPLY TO EXCEPTION NO. 8 

Atkission asserts the ALJ s wrongfully concluded that the dealership breached its 

contractual obligation requiring Mr. Atkission's physical presence at the dealership during most 

of its operating hours. The evidence fully supports the ALJs' conclusion that the dealership's 

argument on this point "is not convincing"-especially because Mr. Atkission testified he agreed 

to be personally present more than 50 percent of working hours but "estimated he has been 

present roughly 15% to 20% of business hours." (PFD at 46.) As the ALJs concluded, the fact 

that Mr. Atkission failed to comply with the 50% presence requirement "constitutes a breach of 

the Dealer Agreements, a factor that favors termination." (Jd. at 4 7.) The ALJ s should deny 

Exception No. 8 and Atkission's proposed modifications to Findings of Fact Nos. 87 and 89. 

REPLY TO EXCEPTION NO. 9 
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Atkission next argues that the dealership's location caused (and excuses) its consistent 

failure to meet it personnel obligations. Once again, location is not a valid excuse and, as the 

AUs observed, it is irrelevant that Atkission "could do better if it moved to a new location" 

because "it contractually bound itself to do better at the current location." (PFD at 50.) The 

evidence overwhelming supports termination on this point. The ALJs should deny Exception 

No. 9 and Atldssion's proposed modifications to Findings of Fact Nos. 90 and 95 through 98. 

REPLY TO EXCEPTION N0.10 

Atkission claims its outdated and noncompliant facilities are excused by the highway · 

construction and the dealership's location. As with its other similar claims relative to its location, 

these arguments are not persuasive, lack credibility, and are contrary to the overwhelming 

evidence that the dealership's facilities are among the worst in the nation. The ALJs should deny 

Exception No. JO and Atkission's proposed modifications to Findings of Fact Nos. 99 and 102 

through 104. 

REPLYTOEXCEPTIONN0.11 

Atkission argues the evidence is insufficient to support the AUs' finding that the 

dealership breached its place of business obligations, which require Atkission to conduct 

operations from its current location. In light of the significant evidence in the record, the ALJs 

should not modify the Proposal for Decision on this point. The evidence establishes that 

Atkission "repeatedly breached" this obligation by closing sales at the Toyota store, forced FCA 

US "customers [to] travel to the facilities of another brand" causing "harm to the Chrysler 

brand," and Atkission's breach of this obligation "is self-evident with or without evidence of 

customer complaints." (PFD at 53-54.) The ALJs should deny Exception No. 11 and Atkission's 

proposed modifications to Findings of Fact Nos. 105 through I 08. 
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REPLY TO EXCEPTION NO. 12 

Atkission argues the ALJs erred in finding the dealership failed to meet its advertising 

obligations because the highway construction and Atkission's location prevented meaningful 

advertising. As outlined above, highway construction and the dealership's location do not excuse 

Atkission's poor advertising-which the ALJs correctly determined was woefully insufficient. 

Tue ALJs were.also correct to find unreasonable Atkission's argument that advertising at the 

current location was "senseless" because the dealership "contractually bound itself to" advertise 

vigorously at its current location. (PFD at 55.) The ALJs should deny Exception No. 12 and 

Atkission's proposed modifications to Findings of Fact Nos. 109 through 113. 

REPLYTOEXCEPTIONN0.13 

Atkission claims outside forces and FCA US are to blame for Atkission's failure to meet 

its signage obligations. The ALJs have already expressly addressed and rejected these arguments, 

finding them not credible and, to the contrary, concluding that "the circumstances regarding the 

pole sign [are] particularly troubling and illustrative," further revealing "a remarkable passivity 

and· apathy about [Atkission's] own affairs." (PFD at 58-59.) The ALJs should deny Exception 

No. 13 and Atkission's proposed modifications to Findings of Fact Nos. 114 and 119 through 

121. 

REPLY TO EXCEPTION NO. 14 

Although the ALJs carefully considered and ultimately rejected Atkission's contrived 

attempt to retroactively satisfy its 5-year failure to meet FCA US's working capital and net worth 

obligations, Atkission accuses the ALJs of"misunderstanding" basic accounting principles. 

(Exceptions at 30.) This accusation is misplaced (and inappropriate) as the ALJs correctly 

determined that Atkission's "working capital and net worth have always come up short" and, 
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once faced with termination, the dealership simply attempted to "change the yardstick" to avoid 

the "consequences" with its purported reclassification theory. (PFD at 59-62.) Nevertheless, the 

record supports the ALJs' holding that the "attempted reclassification of the accounts" does not 

change the reality that Atkission breached its net worth and working capital obligations. (Id at 

63.) Significant evidence-expert and otherwise-confirms the ALJs' findings, which should be 

affirmed. Accordingly, the ALJs should deny Exception No. 14 and Atkission's proposed 

modifications to Findings of Fact Nos. 122 through 129. 

REPLY TO EXCEPTION NO. 15 

As it unsuccessfully sought to argue before, during, and after the hearing, Atkission again 

claims without basis that FCA US' s sole reason for terminating Atkission was a desire to 

increase market penetration. The ALJs correctly rejected this argument, :finding that "FCA has 

established a myriad of other bases for termination, including the multiple violations of the 

Dealer Agreements by Atkission Chrysler, and the potential damage to the Chrysler brand." (Id. 

at 65.) The evidence clearly and unequivocally supports this conclusion. The ALJs should 

therefore deny Exception No. 15 and Atkission's proposed modifications to Findings of Fact No. 

133. 

REPLYTOEXCEPTIONN0.16 

Atkission also contends the ALJs erred in not finding that termination would result in a 

personal loss to Mr. Atkission of''no less than $4 million." (Exceptions at 34.) The undisputed 

evidence squarely disproved this claim, however, as the dealership has already lost the $4 million 

in loans from Mr. Atkission and, irrespective of that loss, "the great majority of the dealership's 

assets (slightly more than $4 million) consists of the vehicle inventory, the value of which could 
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largely be recouped." (PFD at 26.) Accordingly, no evidence supports Atkission's claim and the 

ALJs should deny Exception No. 16 and Atkission's Proposed Finding of Fact No. 134. 

REPLY TO EXCEPTION NO. 17 

Finally, Atkission asks that the ALJs overturn their conclusion that good cause exists to 

terminate the dealership. In light of the overwhelming evidence outlined in the Proposal for 

Decision, the ALJs should deny Exception No. 17 and Atkission's proposed modifications to 

Conclusions of Law Nos. 11and13. 

CONCLUSION 

Atkission's Exceptions seek wholesale reversal of the ALJs' findings that good cause 

exists for termination without acknowledging the law and the facts supporting these findings. For 

the reasons stated above, FCA US respectfully requests that the ALJs deny all of Atkission's 

Exceptions and affirm their Proposal for Decision. 

Respectfully submitted this 4th day of August, 2016. 

By: ~/,_}~ 
Mark:Ciouatre, Esq. 
Texas State Bar No. 00793521 
John P. Streelman, Esq. 
Admitted Pro hac vice 
Webster C. Cash, III, Esq. 
Admitted Pro hac vice 
Wheeler Trigg O'Donnell LLP 
370 Seventeenth Street, Suite 4500 
Denver, CO 80202 
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§ 

FCA US LLC'S REPLY TO THE AMICUS CURIAE BRIEF OF TEXAS 
AUTOMOBILE DEALERS ASSOCIATION 

Respondent FCA US LLC ("FCA US") submits its Reply to the Amicus Curiae Brief of 

the Texas Automobile Dealers Association ("TADA"). 

INTRODUCTION 

An untimely runic us brief "will not be considered by the Board, unless good cause is 

shown." 43 Tex. Admin. Code§ 215.311; accord id § 215.56. Nonetheless, having made no 

attempt to show good cause, TADA asks this Board to consider its brief, which was filed after 

more than twice the standard statutory length of time had passed. § 215.311; see id. § 215.56; 1 

Tex. Admin. Code§ 155.507(c)(l). TADA attempts to shoehorn its deadline into an order 

entered pursuant to a motion for extension filed by Complainant in recognition of a death in the 

family of Complainant's counsel. The motion did not mention TADA or any arnicus. TADA 

sought and received no extension. The brief, as a matter of law, should be ignored. 

In addition to being untimely, however, the brief is meritless for several more reasons. 

First, Texas Occupational Code§ 2301.455 mandates that in rendering a good cause 
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determination, the Board "shall consider all existing circumstances." Id. Despite that clear 

language, the Complainant in this matter has repeatedly (and unsuccessfully) argued that the 

Board should not "consider all existing circumstances." (See, e.g., FCA US LLC's Reply to 

Exceptions to the Proposal for Decision at 7; FCA US LLC's Reply Closing Brief, filed Apr. 18, 

2016, at 2-5; FCA US LLC's Closing Brief, filed Apr. l, 2016, at 49-53.) In its untimely brief, 

TADA attempts the same tack again, which should fail like the similar, prior attempts. 

In essence, the Amicus Brief attempts to work a magic trick: it blends irrelevant statutory 

history, comments by a lobbyist (that just so happens to be TADA's former President), and 

linguistic sleight of hand in an effort to contend that§ 2301.455's "all existing circumstances" 

mandate applies only to evidence that benefits dealerships. In the place of§ 2301.455's 

simplicity, TADA would have the Board perform cognitive gymnastics, considering just those 

limited circumstances regarding breaches of a franchise agreement, but refusing to hear other 

circumstances unless a manufacturer or distributor restarts the process by issuing a new notice of 

termination; the result ofTADA's suggested process would be to effectively prolong the process 

and waste the resources of the Board, the State and the parties. TADA offers no mechanism for 

the Board to distinguish between the "all existing circumstances" that it allegedly can and cannot 

consider. This argument must be rejected. 

The Amicus Brief also makes a hyper-technical but incorrect argument relating to the use 

of the term "department" in the proposal for decision. Even were there merit to the argument, it 

has no practical impact-there is no suggestion that the proper decision-making processes are not 

at play in the present matter. For all of these reasons, the untimely amicus brief should be 

ignored. 
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ARGUMENT 

I. THE AMICUS BRIEF SHOULD NOT BE CONSIDERED BY THE BOARD 

As an initial matter, the amicus brief is untimely and should not even be considered. The 

rules require "[a]ny interested person wishing to file an amicus brieffor consideration in a 

contested case" to do so "not later than the deadline for exceptions." 43 Tex. Admin. Code 

§ 215.311; see id. § 215.56. That deadline is fifteen days after the date of service of the PFD. I 

Tex. Admin. Code§ 155.507(c)(l). An amicus brief"not filed with the Board and with SOAH 

within the period prescribed by this section will not be considered by the Board, unless good 

cause is shown why this deadline should be waived or extended." 43 Tex. Admin. Code 

§ 215.311; accord id. § 215.56. 

Here, TADA filed its brief on July 20, 2016, far more than fifteen days after service of the 

PFD on June 17, 2016. TADA offers no cause--good or otherwise--to justify its failure to meet 

the deadline. Pursuant to the plain language of the statute, the brief should not be considered. 

Indeed, the only justification offered by TADA for its delay was that Atkission's counsel 

moved for, and received, an extension of time to file exceptions to the PFD. But neither the 

motion for extension nor the order granting an extension to Atkission referenced TAOA or any 

other amicus. Rather, in his motion for extension of time, Atkission's counsel explained that he 

was unable to comply with the deadline due to, inter alia, a death in his family. (Mot for 

Extension, filed June 30, 2016, at 1 if 2.) The motion gave no indication that the same concern 

would somehow prevent TADA's separate counsel from complying with the statutory deadlines. 

TADA did not move for, or receive, a corresponding extension. Accordingly, TAD A's untimely 

brief should not considered. 
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II. TADA'S PRIMARY ARGUMENT IS A STRAINED STATUTORY 
INTERPRETATION THAT HAS ALREADY BEEN REPEATEDLY REJECTED 

A. TADA's Position Lacks Legal Support 

It appears that the primary purpose of the amicus brief is to re-hash an argument that this 

tribunal has already rejected: that the Board, despite being required to "consider all existing 

circumstances," is somehow constrained from considering "all existing circumstances." Tex. 

Occ. Code§ 2301.455. TADA's regurgitation of the rejected interpretation and its manipulation 

of§ 2301.455 relies heavily on a self-serving statement prepared by its own former President. 

The position should be rejected yet again. 

TADA seeks to weave a complicated-nearly incomprehensible-analysis out of a very 

simple mandate. Section 2301.455(a) provides: 

(a) Notwithstanding the terms of any franchise, in determining whether good 
cause has been established under Section 2301.453 or 2301.454, the board shall 

· consider all existing circumstances. including: 
(l) the dealer's sales in relation to the sales in the market; 
(2) the dealer's investment and obligations; 
(3) injury or benefit to the public; · 
(4) the adequacy of the dealer's service facilities, equipment, parts, and personnel 
in relation to those of other dealers of new motor vehicles of the same line-make; 
(5) whether warranties are being honored by the dealer; 
(6) the parties' compliance with the franchise, except to the extent that the 
franchise conflicts with this chapter; and 
(7) the enforceability of the franchise from a public policy standpoint, including 
issues of the reasonableness of the franchise's terms, oppression, adhesion, and 
the parties' relative bargaining power. 

(Emphasis added.) "If the statute is clear and unambiguous, we must apply its words according to 

their common meaning without resort to rules of construction or extrinsic aids." State v. 

Shumake, 199 S.W.3d 279, 284 (Tex. 2006). A statute should be interpreted to "give effect to the 

Legislature's intent." Entergy Gulf States, Inc. v. Summers, 282 S.W.3d 433, 437 (Tex. 2009). 
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Where the statutory text is "clear, text is determinative of that intent." Id (noting exception only 

when "enforcing the plain language of the statute as written would produce absurd results"). 

Here, the plain language of the statute is clear-as even TADA curiously concedes: "The 

statute requires the board to consider all existing circumstances in making a good cause 

detennination for a dealer's termination ...• The statute lists items for the board to consider 

when making a good cause determination." (Amicus Br. at 8.) Yet from that simple mandate, 

TADA attempts to weave a web ofredundancies, none of which are supported by the law. 

Predominantly, TADA claims that "[i]f a manufacturer, distributor, or representative determines 

there are new or additional grounds" that could support a termination, "beyond the noticed 

specific grounds given for termination, then a new notice must be sent .... " (Amicus Br. at 7.) 

This cannot be the correct interpretation of the statute. 

First, TADA interprets the language "the board shall consider all existing circumstances" 

to mean "the board shall consider all existing circumstances that favor the dealership." That is, 

TADA argues that a dealership should be able to "explain or defend" every termination ground 

with all existing circumstances. (Id at 11.) But if there is an "existing circumstance" which 

supports termination but was not known at the time of or listed in a notice of termination, TADA 

contends "a new notice must be sent," re-initiating the entire protest cycle. (Id at 7.) Thus, 

TADA would turn the "all existing circumstances" requirement from a mandate for the Board's 

good cause analysis into a unilateral tool for dealerships to string out termination determinations. 

The Amicus Brief attempts to justify its departure from the statutory language by seeking 

to narrow§ 2301.455 to issues that originate in a franchise agreement. (Id. at 8-10.) To support 
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the conclusion, it block quotes an inapt comment by its own lobbyist and former president 1 

(Amicus Br. at 8-9 & Ex. 1.) But even TADA' s own comments on the bill do not justify the 

position TADA now seeks to take. The position is unsupported. 

Second, TADA's entire position seems to be predicated on conveniently ignoring the 

discovery process. First, it ignores a dealer's ability to discover "all existing circumstances." For 

instance, in the present matter, TADA' s fear "that a dealer may not explain or defend a 

tennination" ignores not only the law, but the fact that the Complainant had the right to exchange 

statements of position with FCA US, to exchange witness lists, to serve written discovery 

requests, to serve Rule 194 disclosure requests, to submit and review expert reports, to take 

depositions, and to seek resolution through dispositive motions.2 (See Order No. 4, Scheduling 

Order.) Dealerships, including the Complainant here, have ample opportunities to explore "all 

1 TADA's argument that§ 2301.455 is somehow only applicable to termination grounds 
rooted in breach of a franchise agreement is difficult to understand, and to justify. (See Amicus 
Br. at 9.) The language "Notwithstanding the terms of any franchise" does not limit the 
applicability of the statute to disputes over the terms of a franchise agreement, as the Board 
"shall consider all existing circumstances" whenever it is "determining whether good cause has 

· been established under Section 2301.453." § 2301.455. Rather, the "Notwithstanding" phrase 
simply clarifies that a franchise agreement cannot limit the good cause determination, exactly as 
TADA attempts to do here. See, e.g., Cont'/ Cars, Inc. v. Mazda Motor of Am., Inc., No. Cl 1-
5266BHS, 2011 WL 4026793, at *5 (W.D. Wash. Sept. 9, 2011) (in another legal context, stating 
that ''this phrase---'notwithstanding the terms of a franchise [agreement][']-is meant to set out 
the baseline [from] which a manufacturer cannot depart"); (see also Amicus Br. at 8-9). That is, a 
clause "notwithstanding the terms" of a franchise indicates the legislature's "intent that these 
provisions were to apply regardless of existing franchise agreements," Scuncio Motors, Inc. v. 
Subaru of New England, Inc., 555 F. Supp. 1121, 1129 (D.R.!. 1982), qff'd, 715 F.2d 10 (1st Cir. 
1983), not that they were to apply only to certain disputes regarding franchise agreements. 

2 Incidentally, Complainant almost entirely failed to engage in the discovery process in 
this Protest. For example, Complainant chose not to submit written discovery requests or Rule 
194 disclosure requests to FCA US, even though such requests were expressly contemplated by 
the draft scheduling order agreed to and submitted by the parties and which the ALJs entered 
upon the parties' submission. 
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the existing circumstances" and to prepare for a hearing appropriately in the current statutory 

scheme. Thus, TADA's suggestion that a dealership could not prepare a defense without a new 

notice of termination is unjustified. 

TADA' s position also ignores that the respondent in this matter is similarly entitled to 

discovery. The Amicus Briefs position, however, would render discovery conducted by a 

manufacturer or distributor superfluous. According to TADA's position, any issues discovered 

during the discovery process that favor a manufacturer or distributor would either (1) require the 

manufacturer or distributor to go back to square one, and issue a new notice of termination to 

allow a new protest to begin; or (2) fall outside of the "all existing circumstances" that the Board 

can consider. TADA's position ignores the law and the process in place and would do nothing 

but introduce waste into the system. 

In sum, TADA's position, when boiled down to its essence, is that§ 2301.455 should be 

interpreted-<lespite no indicia in the text or otherwise to support the interpretation--as a one-

way street: the Board should allegedly consider "all existing circumstances" that favor the 

dealership, but allegedly not consider all existing circumstances that mandate termination. 

Rather, those must be ignored, TADA claims, unless they are in the notice of termination. 

Although TAD A's lobbyists would no doubt have appreciated such a unilateral position, it is not 

supported by the text. 

Moreover, TADA does not even attempt to explain how the Board could draw the line 

between evidence of"all existing circumstances" that must be considered and evidence 

concerning alleged new grounds for termination that would purportedly require restarting the 

entire process. Rather, different evidence is likely to demonstrate or support more than one 
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conclusion, and TADA does not even attempt to explain how the Board could even draw the 

distinction that TADA insists it should. 

It is no surprise, then, that the only case reference in TADA's entire brief is encapsulated 

within a quote from the Proposal for Decision. (Amicus Br. at 4.) Case law, instead, reflects the 

clear statutory language. See, e.g., Lone Star R. V. Sales, Inc. v. Motor Vehicle Bd of the Texas 

Dep't ofTransp., 49 S.W.3d 492, 495 (Tex. App. 2001) (restating about previous codification 

that, "[i]n determining whether good cause has been established, the Board must consider 'all the 

. existing circumstances ... "'); Ford Motor Co. v. Motor Vehicle Bd. of Texas Dep 't of 

Transp./MetroFordTruckSales, Inc., 21S.W.3d744, 755 (Tex. App. 2000) (acknowledging 

specific notice requirement, but stating, without limitation, that "Board must consider 'all the 

existing circumstances,'" and that the statute (in its previous _codification) "mandates a 

consideration of 'existing circumstances"'); see also Meier lnflniti Co. v. Motor Vehicle Bd., 918 

S.W.2d 95, 100 (Tex. App. 1996), writ denied (Jan. 17, 1997)(in case in relocation context, 

stating cases stand for proposition that Board must consider all of statutory criteria). 

TADA's argument is meritless and repetitive of the failed arguments made by the 

Complainant. It contradicts the plain language of the statute it purports to interpret. The Brief 

should be ignored, and the PFD adopted. 

B. Even ifTADA's Complaints Were Meritorious (Which They Are Not), The 
Board Should Not Reach Them Because the Termination Is Supported by All 
of the Factors from the Notice of Termination 

Even were the Board somehow inclined to consider TADA 's position, TAD A's argument 

regarding consideration of matters outside of the notice of termination is moot in this matter. In 

Star Houston, Inc. v. Texas Dep 't ofTransp., Motor Vehicle Div., 957 S. W.2d 102 (Tex. App. 

1997), the appellant argued that the Board improperly considered matters that were not in the 
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notice oftennination. Id. at 1 IO. The Court of Appeals held that it need not reach the argument 

beeause it could affirm the termination on a ground included in the termination. Id The Court 

said that although the only reason for termination indicated in the notice of termination was for a 

failure to comply with the signage clause in the franchise agreement, the Board had "adopted an 

order effectively deciding Star failed to comply wi.th the signage requirements and that Star 

performed poorly in its assigned market." Id. The Court concluded that, "[b]ecause we uphold 

the Commission's decision based on its resolution of the signage issue, we need not decide 

whether [the manufacturer or distributor] was required to give Star notice of the other 

performance issues the Board considered in its final order." Id. 

Here, FCA US's notice of termination cited the following reasons for termination: 

"(1) failure to meet sales performance obligations; (2) failure to comply with signage obligations; 

(3) failure to meet management and sales personnel obligations; (4) failure to meet advertising 

and sales promotion obligations; (5) failure to meet working capital obligations; and (6) failure to 

meet net worth obligations." (PFD at 14.) The PFD effectively decided that FCA US was correct 

about each one of those reasons--that each one supported termination. (See PFD at 37-63, 72-

76.) Under Star Houston's logic, one of those many reasons would be enough to justify the 

termination. Even ifTADA's statutory interpretation were correct (it is not), it is a moot point-

even inappropriately limited to the grounds in the notice of termination, a court would conclude 

that there is no doubt that good cause for the termination was demonstrated here. 

III. REFERENCES TO THE "DEPARTMENT" DO NOT CONSTITUTE ERROR 

Finally, TADA opens its Amicus Brief with an oddly technical complaint that the PFD 

refers to the "department" where it allegedly should state "board." As the amicus notes, the 

"board" is the "board of the Texas Department of Motor Vehicles." Tex. Occ. Code§ 2301.005. 
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The "department" is the "Texas Department of Motor Vehicles." Tex. Occ. Code Ann. 

§ 2301.002. Reference to the "department" is thus reference to the larger entity, rather than the 

more specific "board." And this is appropriate where, as the Amicus Brief specifically 

recognizes, most tasks can be delegated by the Board and, as a practical matter, become work for 

the "department." (Amicus Br. at 2.) This complaint is nit-picky at best, particularly as the 

Amicus Brief specifically notes that the role of the Board is highlighted and respected in the 

PFD. (Id. at 3-4.) There is no suggestion that the Board will not be exercising its authority to 

render the final order in this case. The Amicus Briefs position-to the extent that there is one-

lacks any practical impact and should be ignored. 

CONCLUSION 

The amicus brief was untimely and should not be considered. Even if it were to be 

considered, however, it is meritless. The Board should adopt the PFD as it is currently drafted. 

Respectfully submitted this 4th day of August, 2016. 

By:_O_-,_____?_'-'_~ _____ _ 
Mark T. Clouatre, Esq. 
Texas State Bar No. 00793521 
John P. Streelman, Esq. 
Admitted Pro hac vice 
Webster C. Cash, III, Esq. 
Admitted Pro hac vice 
Wheeler Trigg O'Donnell LLP 
370 Seventeenth Street, Suite 4500 
Denver, CO 80202 
Telephone: 303-244-1800 
Facsimile: 303-244-1879 
Email: clouatre@wtotrial.com 
Email: streelman@wtotrial.com 
Email: cash@wtotrial.com 
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Email: jchambless@thompsoncoe.com 
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Texas Automobile Dealers Association Austin, Texas 8755 
1108 Lavaca St., Suite 800 Facsimile: (512) 465-4135 
Austin, TX 78701 
Telephone: (512) 476-2686 
Facsimile: (512) 476-5854 
Email: kphillips@tada.org 

Counsel for TADA 

Nathan Allen, Jr. J. Bruce Bennett 
Jones, Allen & Fuquay, LLP Cardwell, Hart & Bennett, L.L.P. 
8828 Greenville A venue 807 Brazos, Suite 1001 
Dallas, Texas 75243-7143 Austin, Texas 78701 
Telephone: (214) 343-7400 Telephone: (512) 322-0011 
Facsimile: (214) 343-7455 Facsimile: (512) 322-0808 
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Counsel for Complainant Counsel for Complainant 
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State Office of Administrative Hearings 

Lesli G. Ginn 

RECEIVED 
AUG 11 2016 

T£\'.As DEPARTMEl{T 
MOTOR VEHtc~: :,~~:EHICLES 

Chief Administrative Law Judge 

Daniel Avitia, Director 
Motor Vehicle Division 
Texas Department of Motor Vehicles 
4000 Jackson Avenue 
Austin, TX 78731 

August 10, 2016 

VIA FACSIMILE NO. 512/465-3666 

RE: SOAH Docket No. 608-15-4315.LIC; MVD Docket No. 15-0015.LIC; Cecil Atkission 
Orange, LLC, d/b/a Cecil Atkission Chrysler Jeep Dodge v. FCA US LLC 

Dear Mr. Avitia: 

This letter constitutes our response to: (1) the exceptions to the Proposal for Decision 
(PFD) filed by Cecil Atkission Orange, LLC d/b/a Cecil Atkission Chrysler Jeep Dodge 
(Atkission Chrysler); (2) the amicus curie brief of the Texas Automobile Dealers Association 
(TADA); and (3) the replies to both filed by FCA US LLC (Chrysler). 

Chrysler argues that TAD A's amicus brief was untimely filed and, therefore, should not 
be considered. We disagree. An amicus brief must be filed "not later than the deadline for 
exceptions."1 SOAH Order No. 11 specified that the "deadline for filing exceptions to the PFD 
is now July 20, 2016." Because TAD A's amicus brief was filed by that deadline, we believe it 
was timely filed and can appropriately be considered in this case. TADA focused much of its 
brief on explaining that the Board of the Texas Department of Motor Vehicles is who determines 
whether good cause for termination has been established, not the Department. The ALJ s do not 
disagree, and point out that footnote 2 on page 1 of the PFD clarifies that references to the 
Department throughout the PFD include the governing board. Having considered the amicus 
brief and Chrysler's substantive responses to it, we conclude that the brief raises no issues that 
merit any further discussion here, nor do we believe it warrants any revisions to the PFD. 

1 43 Tex. Admin. Code§ 215.31 l(a). 
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Exceptions Letter 
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Similarly, we consider all of the arguments made in Atkission Chrysler's exceptions to be 
redundant of arguments already considered, and rejected, in the PFD. 

Accordingly, we recommend no changes to the PFD. 

HB/dk 
Enclosure 

Sincerely, 

Meitra Farhadi 
Administrative Law Judge 

cc: Karen Phillips, General Counsel/EVP, Texas Automobile Dealers Association, I 108 Lavaca St. 
Suite 800, Austin, TX 78701 - VIA FACSIMILE 
Mark T. Clouatre, Webster C. Cash and John P. Streelman, Wheeler Trigg O'Donnell, LLP, 
370 Seventeenth Street, Suite 4500, Denver, CO 80202 - VIA FACSIMILE 
John Chambless, II, Thompson, Coe, Cousins & Irons, LLP, 701 Brazos, Suite 1500, Austin, TX 
78701-VIA FACSIMILE 
William R. Crocker, J. 807 Brazos, Suite 1014, Austin, TX 78701 - VIA FACSIMILE 
J. Bruce Bennett, Cardwell, Hart & Bennett, LLP, 807 Brazos, Suite 1001, Austin, TX 78701 -
VIA EMAIL 
Nathan Allen, Jr., Jones, Allen & Fuquay, LLP, 8828 Greenville Ave., Dallas, TX 75234 -
VIA FACSIMILE 
MVD Docket Clerk, Motor Vehicle Division, Texas Department of Motor Vehicles, 
4000 Jackson Avenue, Austin, Texas 78731- VIA FACSIMILE 

300 W. 15ili Street, Suite 504, Austin, Texas 78701/P.0. Box 13025, Austin, Texas 78711-3025 
512.475.4993 (Main) 512.475.3445 (Docketing) 512.475.4994 (Fax) 

www.soah.texas.gov 
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Texas Department of Motor Vehicles 
HELPING TEXANS GO. HELPING TEXAS GROW. 

January 26, 2017 

Hon. Meitra Farhadi 
Administrative Law Judge 
c/o Ms. Erin Hurley 

VIA HAND DELIVERY 

Hon. Hunter Burkhalter 
Administrative Law Judge 
c/o Ms. Denise Kimbrough 

State Office of Administrative Hearings 
P. 0. Box 13025 
Austin, TX 78711-3025 

Re: Cecil Atkission Orange, LLC d/bla Cecil Atkission Chrysler Jeep Dodge, Complainant v. 
FCA US LLC (KNOWN IN TEXAS AS FCA GROUP US LLC), Respondent; MVD 
Docket No. 15-0015 LIC; SOAH Docket No. 608-15-4315 LIC 

To THE HONORABLE JUDGES F ARHADI AND BURK.HALTER: 

Attached is the Interim Order of the Board of the Texas Department of Motor Vehicles, remanding 
the contested case matter to the State Office of Administrative Hearings (SOAH) for further 
proceedings. 

Along with the Board's Order, I am returning to SOAH four boxes containing: 
• Transcripts from Prehearing and Hearing on the Merits (HOM); 
• Complainant's (Atkission's) Exhibits from the HOM; 
• Respondent's (FCA's) Exhibits from the HOM; 
• The ALJs' Exhibit List and Certification. 

For your convenience, I am also providing a thumb drive, containing electronic copies of these 
referenced documents. If you have any questions, please do not hesitate to contact me at 
( 512) 465- 13 24 or Marie.Medina@TxDMV.gov or the Division's staff attorney, Michelle Lingo, at 
(512) 465-4277 or Michelle.Lingo@TxDMV.gov. 

Sincerely, 

Marie Medina, Program Specialist 
Motor Vehicle Division 

Enclosure 

4000 JACKSON AVENUE, AUSTIN, TEXAS 78731 I 0 512.461>.SOOO * 1!188.368.4881! (888·DMVGOTX) * F 512.465.3098 I www.TxDMV.gov 

N 
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cc: Mr. William R. Crocker 
Attorney At Law 
P. 0. Box 1418 
Austin, TX 78767-1418 

Mr. Mark Clouatre 
Nelson Mullins Riley & Scarborough LLP 
1400 16th Street, Ste. 400 
Denver, CO 80202 

Page 2 of2 

Via Email, without Enclosures 

Via Email, without Enclosures 
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TEXAS DEPARTMENT OF MOTOR VEHICLES 
MOTOR VEIDCLE DIVISION 

CECILATKISSION ORANGE, LI,C D/B/A § 
CECIL A TKISSION CHRYSLER JEEP DODGE, § 

Complainant § 

r ,-. '1 LUI 

v. 
§ 
§ 
§ 
§ 
§ 

MVD DOCKET NO. 15-0015 LIC 
SOAll DOCKET NO. 608-15-4315.LIC 

FCA US,LLC, 
Respondent 

INTERIM ORDER REMA. "iDING TO SOAH FOR FURTHER PROCEEDINGS 

The referenced contested case matter came before the Board of the Texas Department of Motor Vehicles 
(TxDMV) in the form of a Proposal for Decision (PFD) from the State Office of Administrative Hearings (SOAH). 

The contested case matter involves protest by Cecil Atkission Orange, LLC d/b/a Cecil Atkission Jeep Dodge 
(Atkission) against FCA CS, LLC's (FCA) proposed termination of the franchise. 

The Board considered the evidence, arguments, findings of fact, and conclusions of law presented in: 

1. The Administrative Law Judges' (AL.Js') June 17, 2016, PFD; 

2. Atkission's Exceptions to the PFD, 

3. The Texas Automobile Dealers Association's Amicus Curiae brief; 

4. FCA 's Replies to the Exceptions to the PFD; and 

5. The AIJs' August 11, 2016, exceptions letter. 

ACCORDINGLY, IT IS ORDERED that the case is remanded to the State Office of Administrative State Office 
of Administrative Hearings to further clarify: 

(A) the legal status of the dealer's financial contributions to the business and 

(B) how that money does - or does not - support the manufacturer's proposed termination under the 

manufacturer's December 19, 2014, termination letter: 

• Section regarding Working Capital Obligation (beginning on page 7) and 
• Section regarding Net Worth Obligations (beginning on page 8). 

ATTESTED: 

~/k 
Daniel Avitia, Director 
Motor Vehicle Division 
Texas Department of Motor Vehicles 

IUllill'S.>lt"l'll2tciO ' an 
the Texas Department of Motor Vehicles 
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State Office of Administrative Hearings 

Lesli G. Ginn 
Chief Administrative Law Judge 

Daniel Avitia, Director 
Motor Vehicle Division 
Texas Depart1nent of Motor Vehicles 
4000 Jackson Avenue 
Austin, TX 78731 

March 27, 2017 

VIA INTERAGENCY MAIL 

RE: SOAH Docket No. 608-15-4315.LIC; MVD Docket No, 15-0015.LIC; Cecil Atkission 
Orange, I.LC, d/b/a Cecil Atkission Chrysler Jeep Dodge v. FCA US LLC 

Dear Mr. Avitia: 

Please find enclosed a Supplement to the Proposal for Decision Following Remand in 
this case. It contains Ollr recommendation and underlying rationale. 

Exceptions and replies may be filed by any party in accordance with I Tex. Admin. 
Code§ 155.507(c), a SOAH rule which may be found at wv.'W.soah.texas.gov. 

HB/MF/dk 
Enclosure 

Sincerely, 

Meitra Farhadi 
Administrative L1w Judge 

u 
Ad111inistrative Law Judge 

cc: Mark T. Clouatre, Nelson Mullins Riley & Scarborough, LLP 1400 Wewatta St., Ste. 500, Denver, CO 
80202 - VIA REGULAR MAIL 
John Chambless, 11, Thompson, Coe, Cousins & lrons, LLP, 701 Brazos, Suite 1500, Austin, TX 78701 -
VIA REGULAR MAIL 
William R. Crocker, 807 Brazos, Suite 1014, Austin, TX 78701 - VIA REGULAR MAIL 
MVD Docket Clerk, Motor Vehicle Division, Texas Depart1nent of Motor Vehicles, 4000 Jackson 
Avenue, Augtin, Texas 78731 - VIA INTERAGENCY MAIL 

300 W. l 51
h Street, Suite 504, Austin, Texas 7870 l/ P .0. Box 13025, Austin, l'exas 787 l l-3025 

512.475.49~3 (Main) 512.475.3445 (Docketing) 512.475.4994 (Fax) 
www .soah.texas.gov 
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SOAH DOCKET NO. 608-15-4315.LIC 
MVD DOCKET NO. 15-0015.LIC 

CECIL ATKISSION ORANGE, LLC, 
d/b/a CECIL ATKISSION CHRYSLER 
JEEP DODGE, 

Complainant 

v. 

FCA US LLC, 
Respondent 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

BEFORE THE STATE OFFICE 

OF 

ADMINISTRATIVE HEARINGS 

SUPPLEMENT TO THE PROPOSAL FOR DECISION 
FOLLOWING REMAND 

Cecil Atkission Orange, LLC d/b/a Cecil Atkission Chrysler Jeep Dodge operates a 

Chrysler dealership in Orange, Texas (Atkission Chrysler or the dealership) pursttant to a 
. 

franchise agreement with FCA US LLC (Cl1rysler). Chrysler is seeking to tenninate its 

relationship with Atkission Chrysler. The undersigned Administrative Law Judges (ALJs) issued 

the Proposal for Decision (PFD) in this case on June 17, 2016. In the PFD, the ALJs found that 

Chrysler proved its case and recommended termination of Atkission Chrysler's franchise. On 

August 10, 2016, the AI,Js submitted a letter responding to exceptions to the PFD filed by 

Atkission Chrysler and an amicus curiae. 

On January 5, 2017, the governing board of the Texas Deparhnent of Motor Vehicles 

(Board) considered the PFD in an open meeting. After considerable discussion, the Board issued 

an "Interin1 Order Remanding to SOAf.I for furtl1er Proceedings" (Remand Order) in which the 

l3oard directed as follows: 
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ACCORDINGLY, IT IS ORDERED that the case is remanded to the State 
Office of Administrative J.learings to further clarify: 

(A) the legal nature of the dealer's financial contributions to the 
business and 

(B) how that money does - or does not - support the manufacturer's 
proposed termination under the n1anufacturer's 
December 19, 2014, termination letter: 
• Section regarding Working Capital Obligations (beginning 

on page 7) and 
• Section regarding Net Worth Obligations (beginning on 

page 8). 

'fhe Board delivered the Remand Order to SOAJ-I 011 January 26, 2017. 

PAGE2 

The ALJs have carefully reviewed the Remand Order and the Board's discussion of the 

PFD, and have concluded that the Board simply seeks additional explanation from the ALJs as to 

the bases for their conclusions on the topics listed above. 1'hus, the ALJs conclude there is no 

need to re-open the evidentiary record or to solicit additional briefing from the parties. 

A. Background Regarding the PFD 

'fhe AJ,Js found at the tin1e they issued the PFD, and they continue to find, that this was 

not a close or difficult case to decide. That is, the evidence overwhelmingly proves good cause 

for Chrysler to terminate its relationship with Atkission Chrysler. 

·rhe Depa1iment has the statutory authority to regulate franchise relationships between 

dealers and 1notor vehicle manufacturers. In determining whether to approve a franchise 

ter1nination, the Depart1nent must deter1nine whether the manufacturer has established, by a 

preponderance of the evidence, that there is "good cause" for the termination. 1 As explained 

more fully in the PFD,2 when evaluating good cause, tl1e Department is required to consider 

1 Tex. Occ. Code§ 2301.453(g). 
2 PFDat6-7. 
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seven statutorily ·listed factors, plus the six grounds3 for termination stated in the Notice of 

Ten11ination issued by Chrysler. Because Chrysler's six reasons for termination overlapped with 

the statutory fact6rs, they were discussed within the context of the statutory factors. The finding 

as to each factor is summarized as follows: 4 

1) The dealer's sales in relation to the sales in the market 

In the PFD, the Af,Js concluded that the overwhelming evidence proved that, throughout 

its history, Atkission Chrysler had "exceptionally low sales in relation to sales in the market," 

thereby constituting a factor supporting good cause for termination. 5 

2) The d,ealcr's investment and obligations 

In the PFD, the ALJs concluded that: 

(1) Atkission Chrysler's investments are minimal, to the point of being inadequate 
to properly operate the business; (2) the dealership's obligations are equally 
minimal; and (3) these factors establish good cause to terminate. 6 

3) Juju~ or benefit to the public 

In the PfD, the ALJs concluded that "the termination of Atkission Chrysler would have a 

positive impact on the public," and that this factor "weighs heavily in favor oftermination."7 

3 During the discussion of the PFD by the Board, counsel for Atkission Chrysler and certain Board members posited 
that Chrysler's Notice of l'ennination stated only three grounds for termination. Transcript of Board's January 5, 
2017 Discussion of the PFD (Board Transcript) at 94-95, 123, 144. This is incorrect. As explained in the PFD, the 
Notice of Termination identified six grounds for termination, specifically: Atkission Chrysler's failures to(!) meet 
sales performance obligations; (2) comply with signage obligations; (3) meet management and sales personnel 
obligations; (4) meet advertising and sales pro1notion obligations; (5) n1eet working capital obligations; and (6) 1neet 
net >vorth obligations. PFD at 14. 
4 The bases for the findings on each factor are discussed in considerable detail in the PFD. 
5 PFD at 22. 
6 PFD at 29. 
7 PFDat31-32. 
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4) The adequacy of the dealer's service facilities, equipment, parts, and 
personnel in reJation to those of other dealers of new motor vehicles of the 
same line-make 

PAGE4 

In the PFD, the ALJs concluded tl1at: (1) the evidence demonstrates that the service 

facilities are inadequate, thereby supporting tern1ination; and (2) as to equipment, parts, and 

personnel, the evidence was neutral as to termination because neither party offered evidence on 

those points. 8 

5) Whether warranties are being honored by the dealer 

In the PFI), the ALJs concluded that the evidence established "neither exceptionally good 

nor exceptionally bad performance by the dealership on warranty issues" and, therefore, this 

factor "neither supports nor weighs agai11st termination."9 

6) The parties' compliance with the franchise, except to the extent that the 
franchise conflicts with Texas Occupations Code chapter 2301 

In the Pl~'D, the ALJs concluded that Atkission Chrysler repeatedly breached the 

franchise agreement in nine material ways, each one of which justifies termi11ation: 

• The dealership breached its sales performance obligations, by 
chronically failing to achieve 100% of its Minimum Sales Responsibility 
and ranking "as the very worst performing [Chrysler] dealership in the 

• " I 0 entire state; 

• 'fhe dealership breached its management obligations, by Mr. Atkission's 
clu·onic failure to be present at the dealership during at least half of the 
dealership's business hours; 11 

3 PFD at 33. 
9 PFD at 36. 
10 PFD at 43-44. 
11 PFDat45-47. 
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• The dealership breached its personnel obligations, by being chronically 
understaffed; 12 

• The dealership breached its facility obligations, by chronically having 
facilities that are "in very poor repair," "not up to standards at all," "very 
old," "not conducive to a successful business," "overdue for replacing and 
not wo11h updating," "worse than the other auto dealers in the area," "due 
for burning and replacing," "woefully inadequate and outdated," "one of 
the worst facilities I've ever seen," "poorly maintai11ed," and that "aln1ost 
appear to be aba11doned."13 

• 1'he dealership breached its place of business obligations, by requiring 
vehicle purchasers to travel to a distant 'foyota dealership to complete 
their purchases; 14 

• The dealership breacl1ed its advertising obligations, by greatly 
underspending on advertising; 15 

• 1'he dealership breached its signage obligations, by using old, out-of-date 
signage that is in such poor repair that it reveals a "remarkable passivity 
and apathy [on Atkission Chrysler's part] about its own affairs;"16 

• The dealership chronically breached its working capital obligations; 17 

and 

• 'fhe dealership chronically breached its net worth obligations. 18 

PAGE 5 

In summary, the PFD identified 13 reasons supporting good cause for termination, 

one factor that was neutral, and no factors that weighed against termination. (iivcn tl1e weight 

of these facts, the ALJs conclude that Chrysler's request to termi11ate its franchise with 

12 PFD at 47-50. 
13 PFO at 50-52. 
14 PFD at 52-54. 

15 PFD at 54-56. 

16 PFD at 56-59. 
17 PFD at 59-63. 
18 PFD at 59-63. 
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Atkission Chrysler is tailor-made for the relief afforded by Texas Occupations Code 

§§ 2301.453-.445 and should be granted. The ALJs fllrther note that the staff (Staff) of 

the Board appears to agree with all aspects of the PFD because they reco1nmended no 

changes to it. 19 

B. The Issues Identified in the Remand Order 

1. The Legal Status of the J)ealer's Financial Contributions to the Business 

1'he Remand Order asks the ALJs to "clarify ... the legal status of the dealer's financial 

contributions to the business." From reading the transcript of their discussion of the PFD, the 

ALJs conclude that the Board members are referring to the issue of the so-called "Cecil Money." 

Mr. Atkission has "loaned" to Atkission Chrysler roughly $6.25 million over the course 

of several years. Mr. Atkission's loans to the dealer are made through what he and the dealer's 

employees call "'Cecil Money." He simply occasionally v.rrites a cl1eck to the dealer.20 These 

payments are unsecured, treated as subordinated debt on the dealer's books, and lack any of the 

paperwork that one wot1ld normally expect to see \vith a loan. 21 When the dealer receives a 

"Cecil Money" check, it records the money as loaned funds, and then pays Mr. Atkission interest 

on the principal. 22 None of the principal of the $6.25 million in Cecil Money has ever been 

repaid. The dealer repeatedly indicated that it is under no obligation to repay the principal. 

Mr. Atkission testified that he expects to be paid interest on the principal, but not the principal 

itself.23 l'yra I3orarn, the dealer's office n1anager and bookkeeper, testified that i1one of the 

principal has ever been repaid.24 Regarding the $6.25 million, Mr. Cole1nan, the dealer's 

19 Board 'rranscript at 20. 
20 1-learing Transcript at 708-10, 753-54. 
21 Hearing 'f'ranscript at 712, 1066; Board Transcript at 120. 
22 }-!earing Transcript at 749-50, 870-71. 
23 !-!earing Transcript at 979-80. 
24 Hearing Transcript at 711. 
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accountant, testified, "[l]t's not debt. It's not repaid to him. It's never been repaid to him. More 

than likely, it will never be repaid to him."25 'fhe dealer's counsel asserted that Mr. Atkission 

does not want the $6.25 million to be repaid.26 

1'he ALJs concluded that the Cecil Money is not the dealer's investn1ent. 'fhis finding 

was based on the legal distinction between the individual (Mr. Atkission) and the dealer 

(Atkission Chrysler) that is mandated by the statutes that the Board is charged with enforcing. 

During the Board's discussion oftl1e PFD, a Board member stated, "Jn my world, the dealer is 

Mr. Atkission," and the ALJs made a "most egregious n1isinterpretation" in concluding 

otherwise, but he admitted that he was not fan1iliar with tbe relevant statutory language.27 

Pursuant to ·rexas Occupations Code§ 2301.455(a)(2), a factor to be considered in any proposed 

dealer ter1nination is the "dealer's investment and obligations." By statute, the "dealer" is the 

"person who holds a general distinguishing number issued by the Board. "28 "Person" expressly 

includes a "partnership, corporation ... or any other legal entity."29 In this case, it is Atkission 

Chrysler, not Mr. Atkission, which bolds the general distinguishing number. For this reason, 

based on the plain meaning of the statute, Atkission Chrysler, not Mr. Atkission, is the dealer. 

Consequently, from a legal and statutory perspective, the $6.25 million in Cecil Money 

invested by Mr. Atkission fundamentally cannot be considered an investment of the dealer 

(Atkission Chrysler). 

The ALJs: also concllrded that the Cecil Money is not the dealer's obligation. The ALJs 

reached that conclusion because the evidence in this case established that the Cecil Money need 

never be repaid. As such, it cannot be considered an obligation of the dealer, but tnerely a 

capital contribution with no terms of repayment. 

15 !-!earing Transcript at 812. 
26 Hearing l'ranscript at 31-32. 
27 Board l'ranscript at 62, 146. 
28 l'ex. Occ. Code § 230 !.002(7). 
29 Tex. Occ. Code§ 2301.002(27). 
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The ALJs note that, even if the Cecil Money were re-classified as an investment of the 

dealer, the overall level of the dealer's invest1nent would still clearly be insufficient and 

termination would still be warranted. That is, if the Cecil Money were dee111ed to be a $6.25 

n1illion investment in the dealership by the dealer, it would not change the fact that such a level 

of investment was obviously too little to successfully run the business, as evidenced by the 

remainder of the PFD which discusses the 1nany ways in which the dealer has chronically 

underperformed. Stated differently, regardless of how it is classified, the $6.25 million was put 

to work in the running of the dealership, yet it was plainly not enough to prevent the business 

from being a poorly operated and money-losing enterprise. 

2. How the Cecil Money Does-or l)oes Not-Support 'fermination with 
Respect to the Working Capital and Net Worth Obligations 

As explained in the PFD, 30 the Dealer Agreements obligate Atkission Chrysler to 

maintain specified net working capital and net worth amounts. Based on Atkission Chrysler's 

financial statements, since 201 O the con1pany has never n1et its working capital and net worth 

obligations. Indeed, the dealership's net wortl1 has been an ever-increasing negative nun1ber, 

meaning that Atkission Chrysler has steadily lost money every year since 20 l 0. The ntnnbers 

repo1ted by the dealership to Chrysler prove that the dealership has repeatedly violated the 

Dealer Agreements by not maintaining the required working capital and net worth levels. The 

parties agree that the only reason the dealership has remained in operation despite these losses 

has been the periodic infusions of Cecil Money. 

T ... ong after it received Chrysler's notice of termination, Atkission Chrysler developed a 

new argument to overcome the fact that its own financial reports prove its failure to meet the 

working capital and net worth requirements. The dealership argued that, rather t11an relying on 

the "working capital" and "net worth" entries on its financial statements, the AL.Ts and the 

Department should consider the adequacy of what the dealership variously calls its "constructive 

working capital" and "constructive 11et worth" or its "'real' working capital" and "'real' net 

JO PFD at 59-63. 
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worth" by counting the Cecil Money as a part of the dealership's working capital and 11et worth. 

To do this, the dealership's accounting expert, Carl Woodward, sought to reclassify the 

Cecil Money on the dealership's financial statements. As reported to Chrysler, the Cecil Money 

has historically been recorded in two entries, "Notes Payable" and "Other Notes and Contracts." 

Mr. Woodward advocated for deleting those entries and reclassifying the entire ainount of 

Cecil Money as "Subordinated Notes" in the financial statements. Mr. Woodward argued for 

this change because he considers "Subordinated Notes" to be a "quasi-capital-net worth 

account."31 It is critical to keep in mind that the dealership's financial statements have never 

ignored or on1itted the Cecil Money. Instead, the staten1ents have accounted for Cecil Money in 

a way that does not count toward the company's working capital or net worth figures. 

The Al,Js, found, and they continue to find, that the dealership's attempt to redefine its 

working capital and net worth is unreasonable. Mr. Woodward's reco1nmended change to the 

financial statements came about only in response to the Notice of Termination. However, for the 

eigl1t years of its·existence, Atkission Chrysler and Chrysler had agreed on a generally~accepted 

yardstick for measuring working capital and net worth. During those eight years, the 

dealership's reported working capital and net worth always came up short. It was only after 

being confronted with the consequences of not measuring up that Atkission Chrysler decided the 

yardstick should be changed. 

'J'he method of measuring working capital and net worth advocated by Chrysler (and as 

reported by the dealership for eight years) is the standard and generally accepted practice and it 

shottld govern here. F'or example, prior to this proceeding no one at the dealership ever 

con1plained that the working capital and net worth an1ounts it had reported over the years were 

inaccurate or needed to be changed, despite a thorough review by the general 1nanager, office 

manager, dealership accountant, and Mr. Atkission each month prior to submission to Chrysler. 

Moreover, the dealership has always reported its working capital and net worth to the United 

States Internal Revenue Service in exactly the same way it has always reported then1 to Chrysler. 

31 Atkission Chrysler Ex. 29 at 2. 
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Accordin~(to Curtis Coleman, Atkission Chrysler's accountant, the changes advocated by 

Mr. Woodward would yield the dealership's "constructive working capital" and "constructive net 

worth" amounts, yet these are not terms used in the accounting profession, and the financial 

reporting forms used by Chrysler and the dealership do not use either of those terms. 

Mr. Woodward hi1nself stated that the cl1anges he advocated would yield the dealership's '"real' 

working capital" and '"real' net worth." Specifically, he stated that he would describe his 

approach as yielding ''real net worth fand real working capital], ivith the 'real' in quote marks."32 

But the addition of quote marks around the word "real" indicates that the word is being used in a 

dubious way. Ironically, the phrases "'real' net worth," and "'real' working capital" actually 

suggest unre<1l 1igures. 

Atkission Chrysler's accounting expert, Mr. Woodward, was careful to use words like 

"real" and "quasi" during his testi1nony. Mr. Cole1nan conceded that the accounting changes he 

advocated would yield only "constructive net worth" and "constructive working capital" 

amottnts, not actual "net worth" and "working capital" amounts. Yet the francl1ise agreements 

do not in1pose "constructive net worth," '"real' net worth," "constructive working capital," 

or "'real' working capital" requirements. 

"working capital" requirements. 

Instead, they impose "net worth" and 

Working capital is generally defined as current assets minus current liabilities. A current 

liability, in turn, is any short-term obligation (i.e. any debt that is paid back within 12 months). 

The infusions of Cecil Money are primarily used by the dealership to fund short-term loans for 

vehicle inventory, loans that are often paid down on a daily basis. As explained by Chrysler's 

accounting expert, Herbert Walter, because the loans are paid back quickly, they are not long

term obligations a11d, therefore, tl1e Cecil Money that funds the short-terms loans cannot be 

considered a part of working capital or net worth. 

32 Hearing Transcript at I 070, 1120 ( en1phasis added). 
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In this case, the nu1nbers paint a clear picture: the dealership has been a slowly dying 

patient for at least six years, and the only thing keeping it alive has been periodic infusions of 

Cecil Money. The dealership's attempted reclassification of the accounts would not change that 

reality. 'fhe dealership has lost betwee11 $5 million and $6 million since its inception in 2008, 

and the evidence in the record suggests that this downward tre11d is 011ly accelerating. Atkission 

Chrysler has breached its working capital and 11et worth obligations in the Dealer Agreements, 

factors that favor tcr1nination. 

The evidence overwhelmingly establishes good cause to terminate Atkission Chrysler's 

franchise. Therefore, the ALJs recommend that the Department deny Atkission Chrysler's 

protest and allow Chrysler to terminate the franchise. 

SIGNED March 27, 2017. 

~~~,-r~~.T~E--'lf-B~~-Rl-(""rL-TE-,R~~~~~~~~~~· 
ADMINISTRATIVE LAW ,JUDGE AllMINISTRA1'IVE LAW JUDGE 
STA TE OFFICE (lF ADMINISTRATl\'E HE.<\RINGS STA'fE OFFICE OF ADMINISTRA1'1VE flEAUINGS 
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MVD Docket No. 15-0015.LIC; Cecil Atkission Orange, LLC d/b/a 
Cecil Atkission Chrysler Jeep Dodge, Complainant, v. Chrysler 
Group LLC, Respondent 

Dear Judges Farhadi and Burkhalter: 
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Decision Following Remand for filing in the above-referenced proceeding. 
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opposing counsel. 

WRC:tc 
Enclosure 
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BEFORE THE BOARD 
OF 

THE TEXAS DEPARTMENT OF MOTOR VEHICLES 

§ 
§ 

No.0139 P. 3 

CECIL ATKISSION ORANGE, LLC, 
d/h/a CECIL ATKISSION CHRYSLER 
JEEP DODGE, § SOAH DKT. NO. 608-15-4315.LIC 

§ 
Complainant 

FCAUSLLC, 

Respondent. 

§ 
§ MVD DKT. NO. 15-0015. LIC 
§ 
§ 
§ 

COMPLAINANT'S EXCEPTIONS 
TO THE SUPPLEMENT TO THE PROPOSAL FOR 

DECISION FOLLOWING REMAND 

TO THE BOARD OF THE TEXAS DEPARTMENT OF MOTOR VEHICLES: 

Complainant Cecil Atkission Orange, LLC d/b/a Cecil Atkission Chrysler Jeep 

Dodge ("Atkission") makes the following exceptions to the Supplement to the Proposal for 

Decision Following Remand ("Sttpplemental PFD" or "Supp. PFD") issued on March 27, 

2017, which recommends the termination of Atkission's franchise by FCA US LLC 

("FCA"). 

SUMMARY OF THE EXCEPTIONS 

Before the Board voted to remand this case to SOAR, Chairman Palacios made the 

following statement: 

" ... I have very grave concerns to remand this case back to tlte ALJs ... 
Quite frankly, I think the Alls completely misinterprete(/ bltsic 
accounting principles, basic understanding of how legal entities lire 
formed, who's a dealer and who's not, and to remand this back to these 
same people, I think we're going to .be sitting right back where we are again 
with an explmiation that none of us understand. That's my opinion. This is, 
I will say for the record, one of the most egregious misinterpretations of, 
again, basic accounting principles. I got my CPA 30 years ago here in 
Texas and this is basic accounting that the ALJs just completely missed, 

· cind I lwve grave concerns about sending this right back to those same 
people." (Emphasis added). (Board Tr. at 146-147). 

I 
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Member Walker agreed: 

"I couldn't agree with you more on the ALJs just lack of not getting a lot of 
tlrings, I thought." (Board Tr. at 147). 

Unfortunately, the concerns of Chairman Palacios and of Member Walker have 

been fully realized. The ALJs have again applied the same "egregious" misinterpretations 

and misunderstandings of "basic" accounting and entity fomiation principles to the facts of 

this case. As a result, they once aga.in concluded that Mr. Atkission's infusion of $6.25 

million into his dealership is "not the dealer's investment" and "not the dealer's 

obligation." (Supp. PFD at 7). The ALJs also conclude that the $6.25 million -which they 

conceded is a "capital contribution" - had no impact whatever on working capital or net 

worth. A capital contribution, as its name clearly shows, is a contribution to working 

capital and net worth. 

As of July 2016, only 81 of approximately 2,416 franchised dealerships in tlris State 

were sole proprietorships.1 The vast majority were limited liability entities, like Atkission. 

Those entities can be funded only through debt or capital contributions from their owners, 

as the Chair noted. (Board Tr. at 62). 

Cecil Atkission is the sole owner of the Atkission dealership. It is undisputed that 

he has injected $6.25 million into the Atkission dealership. However, the ALJs completely 

disregard that money. In doing so, the ALJs transgress the bounds of the remand and their 

proper role in the Board's decision-making process. 

The ALJ s lecture the Board about the meaning of the statute the Board is 

legislatively charged with interpreting and administering. They even quarrel with the Board 

1 This infonnation was received by the undersigned from the IT Department of the Motor Vehicle 
Division in response to an open request (PIR 16-06-207). A chart received in response to the 
request is behind Tab 3 of the Appendix to these· Exceptions. 

2 
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about the number of grounds for termination set forth in the notice of termination. The 

ALJs demand Atkission' s te1mination because, they argue, the dealership is a "poorly 

operated and money-losing enterprise," "a slowly dying patient," and thus "tailor-made" 

for tennination." (Supp. PFD at 6, 8, 11). This would be so, the ALJs contend, even ifthe 

$6.25 million was treated as a dealership investment. (Supp. PFD at 8). 

The ALJs' analysis assumes an expertise in franchised motor vehicle dealership 

accounting, which the ALJs clearly lack. Their analysis also rmsinterprets the termination 

statute and exceeds the scope of the remand order. Whether a franchised dealership is 

"tailor-made" for termination is a matter for the Board to decide using the Board's 

expertise. More importantly, a dealership can be poorly managed and losing money, but 

still be adequately capitalized, have a positive net wo1ih, and not be subject to termination 

under Sections 2301.453 and 2301.455 of the Occupations Code. That is especially so 

when, as here, the dealership is stuck in a poor location made worse by recent highway 

reconstruction. FCA's true ground for termination is its desire for greater market 

penetration - a ground for termination, which by statute, zs insufficient by itself. Nor are a 

dealership's unique accounting methods grounds for termination when, as here, the 

application of basic accountmg principles indisputably proves that the $6.25 million Mr. 

Atkission invested ill his dealership has enabled the dealership to meet FCA's working 

capital and net worth requirements at all times since he acquired the dealership in 2008. 

Before remanding this case to SOAH, several Board members stressed its 

importance and the huge impact the decision will have on the lives of the people who 

would be affected by it. (Board Tr. at 76, 79, 130). Such a decision demands careful 

3 
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analysis of the two critical issues the Board remanded to SOAR for "FURTHER 

PROCEEDINGS." 

Aftel' the remand order was signed, Atkission reasonably expected the ALJs to set a 

scheduling conference to discuss the process for receiving additional evidence on the 

remanded issues and further briefing. The Board's general counsel shared that expectation.2 

Atkission retained an additional accounting expel't, Robert C. Davis, III, who has vast 

experience in automobile dealership accounting, to provide the ALJs with such evidence.3 

Yet, without receiving any further evidence or briefing, the ALJs issued the 

Supplemental PFD, unsupported by any new findings, because they decided - without 

input frorn Atkission or FCA - that there was no need to reopen the record. This procedure 

violated the letter and the spirit of the remand and Atkission's right to due process of law, 

and constitutes unlawful procedure under the AP A 

Because of the ALJs' detemlination to persevere in ignoring basic accounting 

principles and in misunderstanding how limited liability dealerships are funded and use 

those funds, the Board should grant Atkission's protest and deny FCA's request for 

franchise termination. 

Exception No. 1: 

EXCEPTIONS TO SUPPLEMENTAL PFD 

The ALJs wrongly assessed the impact of Mr. Atkission's $6.25 
million capital contribution on his dealership's working capital 
and net worth obligations, and in doing so, violated the l'emand 
ol'der by their discussion of issues outside the scope of the 
remand. 

2 Mr. Duncan stated that "I would say this motion (to remand) does ask a question that is 
suft1ciently specific that I think the SOAH judges would be able to direct the parties to bring them 
additional evidence and argument." (Board Tr. at 148). 

3 A copy of Mr. Davis's report is included in the Appendix behind Tab L 
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.. ~ 

In the Supplemental PFD, the ALJs conclude that the $6.25 million is neither the 

"dealer's investment" nor the "dealer's obligation," but "merely" a "capital contribution." 

(Supp. PFD at 7). Then, by misinterpreting the termination statute, the ALJs decide that this 

"mere" $6.25 million capital contribution has no :unpact at all on the workmg capital and 

net worth of the dealership. They thus conclude that since 2010, the dealership "has never 

met its working capital and net worth obligations." (Supp. PFD at 8). 

The ALJs reach this manifestly erroneous decision and conclusion by wrongly 

interpreting the way the dealership accounted for the $6.25 million on its past financial 

reports to FCA. (Supp. PFD at 6, 8-9). The past statements accounted for the $6.25 million 

in a way that did not readily show its impact on working capital and net worth. They think 

it now "unreasonable" for Atkission to account for the $6.25 million capital contribution in 

a way that more clearly shows the true impact of that money on the dealership's working 

capital and net worth, because the reclassification was done after the notice of termination 

was received. (Supp. PFD at 9). Yet, nothing in Chapter 2301 prevented Atkission from 

properly reclassifying the contributions on its financial statements to show that the working 

capital and net worth grounds for termination in FCA's termination notice lacked merit. 

No matter how Atkission initially reported the $6.25 million on its dealership's 

books and financial statements, the bottom line is that the reclassification of the $6.25 

million indisputably proves the dealership always has satisfied its working capital and net 

worth obligations, as the charts behind Tab 2 of the Appendix to these Exceptions 

demonstrate. 

The ALJs wrongly accuse Atkission of changing FCA's "yardstick" for measuring 

working capital and net worth. (Supp. PFD at 9). Atkission has not done so. All Atkission 

5 
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has done is perfom1 a proper reclassification of the $6.25 million, which proves FCA's 

yardstick has been met. The ALJs simply concluded that the $6.25 million was "merely a 

capital contribution with no terms of repayment," and disregarded it. (Supp. PFD at 7) . 

. And the ALJs assert that the $6.25 million "cannot be considered a part of working 

capital or net worth" because it was used primarily "to fund short-term loans for vehicle 

inventory" that are "often paid down on a daily basis." (Supp. PFD at 10). However, as 

the ALJs previously recognized, the $6.25 million constitutes a capital contribution. 

Capital contributions can be used by an entity for a variety of pu:rposes, including financing 

the purchase of inventory. The Atkission dealership regularly uses capital contribution 

money to pay part of the dealership's floor plan loans on its new vehicle inventory. But 

such use does not change the fact that the capital contribution is part of the dealership's 

working capital and net worth. Again, the ALJs' misunderstanding of the concepts of 

capital contributions, working capital, net worth, and entity financing is responsible for 

their inability to properly analyze and assess the impact of the $6.25 million Mr. Atkission 

injected into his dealership, 

The ALJs were bound by the scope of the remand order. See e.g., Application of 

Brazos River Authority, SOAH Dkt. No. 582-10-4181, 2016 WL 3213328 at *4 (fone 3, 

2016). However, they went beyond both the remand order and the termination statute in 

holding that "regardless of how it is classified, the $6.25 million was put to work in the 

running of the dealership, yet it was plainly not enough to prevent the bus111ess from being 

a poorly operated and money-losing enterprise.". (Supp. PFD at 8). The ALJs add that the 

dealership is "a slowly dying patient" and that its attempted reclassification of the accounts 

would not change that reality." (Supp. PFD at 11 ). 

6 
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The ALJs' sole task on remand was to clarify (1) "the legal status" of the $6.25 

million, and (2) how that money does - or does not ~ support FCA' s proposed termination 

based on the working capital and net worth obligations. How the dealership was operated, 

whether it was or was not losing money and any other observations about the dealership or 

its operation were irrelevant to that task and violated the remand order. 

Properly considered, the $6.25 million proves that the dealership met its working 

capital and net wo11h obligations. Yet, the ALJs tell the Board it simply doesn't matter 

because, in their opinion, the dealership is "tailor-made" for termination and deserves to 

die. (Supp. PFD at 6, 8). That determination was outside of the ALJs' task under the 

remand order, and, in any event, it is not their call to make. Moreover, as discussed abDve, 

a dealership is not subject to termination even when it has operational and financial 

problems - especially if those problems are beyond the dealer's control but the dealership 

still meets the manufacturer's financial requirements and obligations. 

For these reasons, Exception No. 1 should be sustained. The Supplemental PFD 

should be amended to delete the discussion of issues beyond the scope of the remand order 

and to provide that the $6.25 million Mr. Atkission invested in his dealership is a capital 

contribution, which when properly considered on the dealership's financial statements, 

proves the dealership has always satisfied its working capital and net w011h obligations to 

FCA. 

Exception No. 2: The ALJs wrongly concluded that the $6.25 million is not the 
dealer's investment. 

The ALJs continue to interpret the word "dealer" in the phrase "dealer's mvestment 

and obligations" in Section 2301.455(a)(2) to mean only the entity holding the general 

distinguishing number, which in th.is case is Mr. Atkission's limited liability company, and 

7 
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not Mr. Atkission, the dealer principal and sole owner of the dealership. Applying this 

erroneous interpretation of the statute, the ALJs conclude that the $6.25 million was not an 

investment made by the dealer. (Supp. PFD at 7), 

At the Board's meeting, the Chair stated that "[i]n my world, the dealer is Mr. 

Atkission." He asked "[h]ow is this abstract entity (the limited liability company) going to 

pump money into itself ... " (Board Tr. at 62). The Chair's inte1pretation of "dealer" and 

his view that the ALJs had misunderstood the meaning of "dealer" as used 1l1 Section 

2301.455(a)(2) are c01Tect. 

Context matters. As used in Section 2301.455(a)(2), the words "dealer's 

investment" includes investments made in the dealership by its owner or owners, as the 

Chair observed. The vast majority of general distinguishing numbers in Texas are issued to 

franchised dealers doing business as limited liability entities, rather than as individuals.4 

This is done for a myriad of tax and business reasons. TI1e investment in the dealership by 

the owner or owners of a licensed dealership is a factor in the termination analysis. 

To strictly apply the general definition of "dealer" in Section 2301.002(7) leads to 

nonsensical and absurd results because it defeats the purpose of the termination statute that 

"all existing circumstances, including ... the dealer's investment and obligations" be 

considered. Acceptance of the ALJs' interpretation would create a dangerous precedent 

that would render meaningless millions of dollars of investments made in dealerships by 

their owners, like Mr. Atkission. The Supreme Coutt has made it clear that any "plain 

meaning" of a statute's words must not control when it "would produce an absurd result." 

Hebner v. Reddy, 498 S.W.3d 37, 41 (Tex. 2016). Constming the termination statute to 

4 See Tab 3 of the Appendix to these Exceptions. 
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require a consideration of the investments in a dealership either as the dealer's investment 

or as an "existing" circumstance avmds such a result. 

The ALJs dispute the Chair's interpretation, claiming he "admitted that he was not 

familiar with the relevant statutory language." (Supp. PFD at 7). The Chair made no such 

admission. The Chair simply disagreed with counsel for FCA's interpretation of the 

statutory definition. 

The ALJs a:tgue that "even if the ($6.25 million] were re-classified as an investment 

of the dealer, the overall level of the dealer's investment would still be clearly insufficient 

and termination would still be warranted." (Supp. PPD at 8). This statement is both untrue 

and violates the scope of the remand. 

Treating the $6 25 million as an investment of the dealer (or an investment in the 

dealership by the dealer-principal) shows that the dealership always satisfied its working 

capital and net worth obligations to PCA. Whether the "level of investment" was "too 

little," as the ALJs assert, is immaterial to the remand and to the Board's termination 

decision. The "level of investment" in the dealership is not mentioned in the tem1ination 

statute. It is relevant only to the specific grounds in FCA's termination notice that concern 

FCA' s investment requirements. The only grounds in the notice concerning investment 

requirements are working capital and net worth obligations - both of which Atkission 

satisfied. 

The ALJs' statement seems to reveal an underlying desire to see the dealership 

terminated. The ALJs reference "13 reasons supporting good cause for termination" -

nearly all of which are not the subject of the remand order to justify their conclusion that 

Atkission is "tailor-made" for termination. They even assert that the MVD staff appears to 

9 
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agree with them. (Supp. PFD at 6). Such statements tread perilously near advocacy, which 

is not the role or prerogative of an ALJ. 

For these reasons, Exception No, 2 should be sustained and the Supplemental 

PFD amended to provide that the $6.25 million constitutes an investment in the 

dealership by its dealer-principal, Mr. Atkission, which should be considered as an 

existing circumstance in determining whether the dealership should be tem1inated. 

Exception No. 3: The ALJs wrongly concluded that the $6.25 million is not the 
dealer's obligation. 

For the san1e reasons set forth in support of Exception No. 2, the ALJs' conclusion 

that the $6.25 million is not the dealer's obligation is e1roneous. The ALJs fuil to realize 

that the $6.25 million must be either equity or debt of the dealership. The $6.25 million is 

on one side of the balance sheet or the other. It cannot be treated as meaningless. If the 

$6.25 million is not treated as capital contribution, i.e., an investment, then it must be 

considered a debt, an obligation, of the dealership. 

For these reasons, Exception No. 3 should be sustained, and the Supplemental PFD 

amended to state that if the $6.25 million is not considered as an investment in the 

dealership, then it must be considered a debt of the dealership owed to Mr. Atkission. 

IO 

Contested Cases Briefing Notebook                               Volume 2 768



Apr. 7. 2017 2:39PM 

Exception No. 4; 

No. 0139 P. 13 

The ALJs erred in not reopening the record to receive further 
evidence and briefing concerning the remanded issues. 

Without asking for input from the parties, the ALJs decided not to reopen the record 

or to ask for additional briefing on the remanded issues. Their failure to do so, without prior 

notice or warning to the parties, violated the letter and the spirit of the remand, Atkission' s 

nght to due process of law, and SOAR's regular practice and procedure to provide such 

notice. 5 The ALJs' action also constitutes unlawful procedure under the AP A. 

Exception No. 5: The ALJs erred in finding that the evidence overwhelmingly 
proves and establishes good rause to terminate Atkission. 

Twice in the Supplemental PFD the ALJs state that the evidence overwhelmingly 

"proves" or "establishes" good cause to tenninate the Atkission dealership. (Supp. PFD at 

2. 11). The statements are both outside the scope of the remand order and untrue, as shown 

in Atkission's Exceptions to the PFD filed on July 20, 2016, which are incorporated herein 

by reference. The Supplemental PFD should be amended to delete these statements. 

CONCLUSION AND PRAYER 

For the foregoing reasons, Atkission prays that its exceptions to the Supplemental 

PFD be sustained; that the ALJs' findings and conclusions that FCA proved good cause for 

the proposed termination of Atkission' s franchise be changed and modified to find and 

conclude that FCA failed to prove good cause for the proposed te1mination; and that 

Atkission's protest be sustained. Alternatively, Atkission prays that this case be remanded 

to SOAR for the purpose of re-opening the record to receive additional evidence and 

5 See e.g., SOAH Dkt. No. 608-13-4599.LIC, Weitz et al. v. Volkswagen Group of America, Inc., et 
al. ("Remand Order No. l Scheduling Prehearing Conference"); SOAH Dkt. No. 458-14-5030, 
Texas Alcoholic Beverage Comm 'n v. State Rep. Ana Hernande;; et al. ("Notice of Hearing on 
Remand"); SOAH Dkt. No. 473-03-1282, Application of Central Power & Light Company 
("Prehearing Schedule and Notice of Hearing on Issues on Remand"). 
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further briefing on the legal status and impact on working capital and net worth of the 

$6.25 million; and for such other relief to which Atkission may be entitled. 

Nathan Allen, Jr. 
JONES, ALLEN & FUQUAY, L.L P. 
8828 Greenville Avenue 
Dallas, Texas 75243-7143 
Telephone: 214-343-7400 
Facsimile: 214-343-7455 
Email: nallen@jonesallen.com 

Attorney at Law 
807 Brazos, Ste. 1014 (78701) 
Post Office Box 1418 
Austin, Texas 78767 
Telephone: 512-478-5611 
Facsimile: 512-474-2540 
State Bar No. 0591000 
Email: crockerlaw@earthlink.net 

J. Bruce Bennett 
Cardwell, Hart & Bennett, L.L.P. 
807 Brazos, Suite 1001 
Austm, Texas 78701 
Telephone: (512) 322-0011 
Facsimile: (512) 322-0808 
Email: jbb.chblawl@me.com 

ATTORNEYS FOR COMPLAINANT 

12 

Contested Cases Briefing Notebook                               Volume 2 770



Apr. 7. 2017 2:39PM No. 0139 P. 15 

CERTIFICATE OF SERVICE 

I ce1iify that a true and co1Tect copy of the foregoing has been sent via electronic 
means on this ?1h day of April 2017, to the following counsel of record: 

Mr. Mark T. Clouatre 
NELSON MULLINS RILEY & SCARBOROUGH LLP 
1400 Wewatta Street, Suite 500 
Denver, CO. 80202 
mark.clouatre(zylnelsonmullins.com 

Jolm W. Chambless II 
THOMPSON, COE, COUSINS & IRONS, LLP 
701 Brazos, Suite 1500 
Austin, Texas 78701 
jchambless@.thompsoncoe.com 

ATTORNEYS FOR RESPONDENT 
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Cecil Atkission Orange, LLC d/b/a Cecil 
Atkission Chrysler Jeep Dodge, 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

Complainant 

v. 

SOAHDOCKET 
NO. 608-15-4315.LIC 

MVDDOCKET 
DOCKET NO. 15-0015 LIC 

FCA US LLC, 

Respondent 

FCA US, LLC'S REPLY TO COMPLAINANT'S EXCEPTIONS TO THE 
SUPPLEMENT TO THE PROPOSAL FOR DECISION 

FOLLOWING REMAND 

Respondent FCA US, LLC ("FCA") submits tbis Reply to Complainant's Exceptions to 

tbe Supplement to the Proposal for Decision following Remand. 

INTRODUCTION 

Tex. Occ. Code§ 2301.455 sets forth seven statutory factors that tbe New Motor Vehicle 

Board (the "Board") must consider in determining whether a manufacturer has shown good 

cause for termination of a dealer franchise. 

The Administrative Law Judges who presided over the merits hearing in tbis case, found 

that, based on the evidence presented during the hearing, six out of the seven statutory factors 

weighed in favor of termination. See June 17, 2016 Proposal for Decision at pp. 14-64. The one 

remaining factor was merely neutral, and none of tbe statutory factors weighed against 

termination. Id. 
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Complainant Cecil Atkission Orange, LLC, d/b/a Cecil Atkission Chrysler Jeep Dodge 

("Atkission") has, for the second time now, raised exceptions to the Administrative Law Judges' 

findings regarding funds referred to as "Cecil Money." See Complainant's Exceptions to the 

Snpplement to the Proposal For Decision FolJowing Remand dated April 7, 2017 (the "2017 

E . ") ,xcept10ns . 

As explained below, the arguments about Cecil Money set forth in the 2017 Exceptions 

are erroneous and have already been rejected by the Administrative Law Judges. See June 17, 

2016 Proposal for Decision at pp. 23-29 and 59-63 . Furthermore, even if Atkission were to 

prevail in its arguments, analysis of the seven statutory termination factors still would not weigh 

in favor of sustaining Atkission' s termination protest. In other words, the arguments presented in 

Atkissions's 2017 Exceptions are futile because even if adopted, they should not affect the 

ultimate outcome of this case. 

In addition, procedurally speaking, the 2017 Exceptions are improper because along with 

the Exceptions, Atkission submitted a brand new expert report and other new evidence upon 

which Atkission relied in making its arguments. None of this new evidence is part of the record, 

the record in this case has been closed since April 2016, and Atkission did not seek permission to 

present any new evidence. For these reasons, an10ng others, all new evidence submitted by 

Atkission with the 2017 Exceptions should be stricken and should not be considered by the 

Administrative Law Judges or the Board. FCA's arguments against Atkission's improper 

submission of new evidence are fully addressed in FCA's Motion to Strike New Evidence filed 

contemporaneously herewith. All arguments made in the Motion to Strike are incorporated by 

this reference as if fully set forth herein. 
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BACKGROUND 

Since 2008, Atkission has owned and operated a Chrysler Jeep and Dodge dealership in 

Orange, Texas (the "Dealership"). See June 17, 2016 Proposal For Decision at p. 7. FCA and 

Atkission entered into certain dealer agreements (collectively, the "Dealer Agreement") 

governing Atkission's operation of its Dealership. Id. 

On December 19, 2014, after years of Atkission's failure to meet its obligations under the 

Dealer Agreement, FCA notified Atkission of FCA's decision to terminate the Dealer 

Agreement. Id. at pp. 8 and 12-13. 

Atkission protested the termination and a hearing on the merits was held before 

Administrative Law Judges Meitra Farhadi and Hunter Burkhalter (the "ALJs") on February 8 

through February 12, 2016 (the "Hearing"). 

The parties then submitted post-hearing briefs wherein they had the opportunity to argue 

their theories of the case once more. Upon each party's submission of their respective initial 

post-hearing brief and reply post-hearing brief, the record in this case closed on April 18, 2016. 1 

On June 17, 2016, the ALJs issued a thorough and detailed Proposal for Decision 

(hereinafter, the "PFD") finding that FCA had established good cause for terminating the Dealer 

Agreement and recommending that the Board approve the termination. Id. at p. 66. 

On July 20, 2016, Atkission filed Exceptions to the PFD ("2016 Exceptions") arguing, 

among other things, that the ALJs failed to consider the $6.25 million purported investment that 

Atkission's dealer principal, Mr. Cecil Atkission, personally made in the Dealership. See 2016 

Exceptions at p. 11. Atkission also argued that the ALJs improperly concluded that Atkission 

1 In its post-hearing briefs, Atkission made many of the same arguments that it has once again, raised in the 2017 
Exceptions. See e.g. April 1, 2016 Complainant's Closing Statement at pp. 28-36. To be clear, not only were 
Atkission's arguments presented at the Hearing, Atkission has also had the opportunity to raise these issues in two 
post-hearing filings and in the Exceptions Atkission filed on July 20, 2016. 
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breached fue Dealer Agreement by failing to meet working capital and net worth obligations 

under said Agreement. Id. at 28-31. 

After considering Atkission's 2016 Exceptions, fue ALJs found that fue arguments made 

fuerein were "redundant of arguments already considered, and rejected, in the PFD." See August 

10, 2016 SOAH Letter. Accordingly, the ALJs recommended no changes to fue PFD. ld. 

During the Board's January 5, 2017 meeting (the "Board Meeting"), the ALJs' PFD and a 

draft final order were presented to the Board for its consideration. The parties' respective 

attorneys were present for the Board Meeting and counsel for each party presented oral argument 

and took questions from the Board members regarding this case. 

Members of the Board were attentive and posed a number of questions to the parties' 

counsel during the Board Meeting. In large part, the questions focused on the characterization of 

some $6.25 million (also known as "Cecil Money") that Mr. Atkission invested in the 

Dealership. See Transcript of January 5, 2017 Board Meeting. 

Ultimately, the Board decided to remand the case back to the State Office of 

Administrative Hearings ("SOAH") for further proceedings. See January 5, 2017 Interim Order 

Remanding to SOAH for Fmther Proceedings (the "Remand Order"). Specifically, the Remand 

Order provides: 

ACCORDINGLY, IT IS ORDERED that the case is remanded to the State 
Offiee of Administrative Hearings to further clarify: 
(A) the legal status of the dealer's financial contributions to the business and 
(B) how that money does - or does not - support the manufacturer's proposed 

termination under the manufacturer's December 19, 2014 termination letter: 
• Section regarding Working Capital Obligation (beginning on page 7) and 
• Section regarding Net Worth Obligations (beginning on page 8). 

The ALJs reviewed the Remand Order, and in response, issued a Supplement to the PFD 

on March 27, 2017 (the "Supplemental PFD"). Therein, the ALJs provided additional 
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explanation as to the bases of their findings regarding the topics specified in the Remand Order. 

The ALJs also concluded that the inquiry set forth in the Remand Order did not necessitate re-

opening the evidentiary record or further briefing from the parties in this case. See Supplemental 

PFD atp. 2. 

On April 7, 2017, Atkission filed the 2017 Exceptions. As set forth in more detail below, 

the 2017 Exceptions restate arguments previously presented by Atkission regarding Mr. 

Atkission' s economic investment in the Dealership. Also as mentioned above, via the 2017 

Exceptions, Atkission is improperly attempting to present entirely new evidence in support of its 

enduring contentions related to financial investments in its Dealership. 

LAW AND ARGUMENT 

Tex. Occ. Code § 2301.455 sets forth the factors to be considered in determining whether 

there is good cause for the termination of a motor vehicle franchise. Section 2301.455 provides: 

(a) Notwithstanding the terms of any franchise, in determining whether good 
cause has been established under Section 2301.453 or 2301.454, the board shall 
consider all existing circumstances, including: 

(1) the dealer's sales in relation to the sales in the market; 
(2) the dealer's investment and obligations; 
(3) injury or benefit to the public; 
(4) the adequacy of the dealer's service facilities, equipment, parts, and 
personnel in relation to those of other dealers of new motor vehicles of the 
san1e line171make; 
(5) whether warranties are being honored by the dealer; 
( 6) the parties' compliance with the franchise, except to the extent that the 
franchise conflicts with this chapter; and 
(7) the enforceability of the franchise from a public policy standpoint, 
including issues of the reasonableness of the franchise's terms, oppression, 
adhesion, and the parties' relative bargaining power. 

(b) The desire of a manufacturer, distributor, or representative for market 
penetration does not by itself constitute good cause. 
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As stated above, the ALJs in this case found that six of the seven § 2301.455 factors 

(namely, factor numbers (1), (2), (3), (4), (6) and (7)) weighed in favor of terminating 

Atkission's Dealer Agreement. See PFD at pp. 14-64. 

In connection with analyzing the statutory factors, the ALJs also considered whether 

Atkission committed several breaches of its Dealer Agreement that were listed in FCA's 

December 19, 2014 Notice of Termination. Specifically, the ALJs considered the following 

breaches: 

(1) Failure to meet sales performance obligations; 

(2) Failure to abide by wan·anty obligations; 

(3) Failure to meet management obligations; 

(4) Failure to meet personnel obligations; 

(5) Failure to comply with facility obligations; 

(6) Failure to comply with place of business obligations; 

(7) Failure to meet advertising obligations; 

(8) Failure to comply with signage obligations; and 

(9) Failure to meet working capital and net worth obligations. 

The Dealer Agreement breaches were considered by the ALJs as part of their analysis of 

statutory factor number (6) ("the parties' compliance with the franchise"), and the ALJs 

concluded that Atkission committed eight of the nine alleged breaches. See PFD at pp. 37-63. 

Overall, the ALJ s found that the evidence "overwhelmingly established that good cause exists" 

to terminate Atkission's Dealer Agreement. Id at p. 66. 
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I. Atkission's 2017 Exceptions 

In Atkission's 2017 Exceptions, five specific exceptions were set forth and each one is 

addressed in detail below. In sum, the five exceptions relate to two main contentions: I) that the 

$6.25 million in Cecil Money should have been considered as part of Atkission's working capital 

and net worth; and 2) that the $6.25 million should have been characterized as an "investment" 

by the dealer (Atkission) in the Dealership. See 2017 Exceptions at pp. 4-11. 

Atkission's argument as to working capital and net worth goes to Dealer Agreement 

breach number (9) listed above. Even if Atkission were to prevail on this argument (which it 

should not), there would still be seven other Dealer Agreement breaches weighing heavily in 

support of termination as to statutory factor number (6) ("compliance with the franchise"). 

Simply put, proving that Atkission met working capital and net worth obligations does not tip the 

scale, as to statutory factor number ( 6), against termination, and this would not affect the overall 

outcome of the number of statutory factors favoring termination. 

Similarly, Atkission's contention that the $6.25 million constituted an "investment" by 

Atkission in the Dealership goes to statutory factor number (2) ("the dealer's investment"). 

However, even if Atkission succeeded in convincing the ALJs on this point, there would be, at 

best, only one statutory factor weighing against tem1ination, one neutral factor, and five factors 

weighing in favor of termination. As the ALJs concluded in the PFD, FCA has established a 

"myriad" of bases for termination. See PFD at p. 65. As such, a finding in Atkission's favor on 

the points raised in the 2017 Exceptions would not change the outcome of the good cause 

analysis in this case. 
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A. Reply to E:i:ception No. 1 

In Exception No. I, Atkission argued that its recent reclassification of the Cecil Monies 

showed that Atkission in fact complied with its working capital and net worth obligations under 

the Dealer Agreement. See 2017 Exceptions at pp. 5-6. 

By way of background and as set forth in both the PFD and the Supplemental PFD, the 

Dealer Agreement requires Atkission to maintain a certain minimum amount in working capital 

and net worth. See PFD at p. 59 and Supplemental PFD at p. 8. 

The Dealer Agreement also requires Atkission to submit financial statements to FCA on a 

monthly basis, reporting Atkission's working capital and net worth figures. See PFD at. p. 59. 

The monthly financial statements that Atkission, itself, submitted to FCA showed, on their face, 

that Atkission's working capital and net worth figures were below the minimum required 

amounts from 2010 through 2015. See PFD at pp. 59-60 and Supplemental PFD at pp. 8-9. 

Furthe1more, Atkission's tax documents filed with the Internal Revenue Service disclosed its 

working capital and net worth figures in the exact same way and amounts as they had been 

reported to FCA in the financial statements. See PFD at p. 63. The evidence presented during the 

Hearing established that the method of measuring working eapital and net worth advocated by 

FCA and then followed by Atkission in submitting its financial statements, is the "standard and 

generally accepted practice" from an accounting perspective. See Supplemental PFD at p. 9. 

At the Hearing, Atkission attempted to reclassify $6.25 million in funds reported in the 

financial statements for the purpose of retroactively increasing the working capital and net worth 

amounts. The ALJs found that the method for reclassifying the funds advocated by Atkission's 

expert witness, Mr. Woodward, is not the preferred accounting method, and was a method that 

had never been employed by Atkission in its past financial reporting. See PFD at p. 62. 
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In any event, it is not FCA's obligation or right to reinterpret or revise figures reported on 

the financial statements FCA receives from its motor vehicle dealers. FCA relied on the working 

capital and net worth figures submitted in Atkission's financial statements, the method of 

reporting conformed with the standard reporting practice, and Atkission had employed such 

method in its financial reporting for nearly a decade. See PFD at p. 62. 

Moreover, Mr. Walter, FCA's accounting expert who testified at trial, established that 

because the $6.25 million was used to fund short term loans, this money was not used by the 

Dealership as a working capital and cannot be considered as part of net worth. See PFD at p. 63; 

and the December 17, 2015 Expert Report of Herbert E. Walter (Rl52). This is because under 

accounting principles, the substance of a transaction should determine its accounting treatment, 

not the form. Atkission is now attempting to rewrite history with Exception No. l. Id. 

Accordingly, due to the way the funds were used in the Dealership's business, the $6.25 million 

should not be considered part of working capital or net worth. 

Atkission also argued in Exception No. 1 that the ALJs went beyond the scope of the 

Remand Order by making general findings in the Supplemental PFD that the Dealership was 

undercapitalized and was a failing business. See 2017 Exceptions at pp. 6-7. In light of the fact 

that the Remand Order requested clarification on matters related to the finances of Atkission's 

Dealership, it is not clear to FCA how the ALJs could have exceeded the scope of the remand 

inquiry in the manner suggested by Atkission. 

To that end, in setting forth their opinion in the Supplemental PFD the ALJs correctly 

relied on infonnation contained in the record in this case. Atkission, on the other hand, is now 

attempting to submit entirely new evidence for consideration in collllection with the Remand. If 

anyone could be accused of expanding the scope of the issues on Remand it is Atkission. 
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B. Reply to Exception No. 2 

Atkission's second exception deals with interpreting the meaning of the word "dealer" 

under Tex. Occ. Code § 2301.455(a)(2), which provides "(a) Notwithstanding the terms of any 

franchise, in determining whether good cause has been established under Section 2301.453 or 

2301.454, the board shall consider all existing circumstances, including ... (2) the dealer's 

investment and obligations" (emphasis added). The definition of the word "dealer" under Tex. 

Occ. Code § 2301.002(7) is "a person who holds a general distinguishing number issued by the 

board under Chapter 503, Transportation Code."2 

In this case it is undisputed that Atkission is the person who holds the general 

distinguishing number issued by the Board for the Dealership. See PFD a p. 24 and Supplemental 

PFD at p. 7. Accordingly, Tex. Occ. Code § 2301.455(a)(2), which concerns the "dealer's 

investment and obligations" refers to Atkission 's investment and obligations. 

Despite the clear and unambiguous definition of the term "dealer" under the Texas 

Occupations Code, Atkission has argued that the investment and obligations of persons who do 

not fall within the definition of "dealer," such as Mr. Atkission, should also be considered under 

Section 2301.455(a)(2). Atkission's argument on this point is belied by the express language of 

the statute and the absence of any statutory language suggesting that the investment and 

obligations of non-dealers should be taken into account under Section 2301.455. In addition, 

Atkission has not cited any legal authority demonstrating that consideration of non-dealer 

investments or obligations is appropriate or has ever been applied. Although during the Hearing, 

some Board members expressed interest in Atkission's expanded interpretation of the term 

"dealer," the Board members admitted that they were not familiar with the statutory language at 

2 The defmition of"general distinguishing number" under Tex. Occ. Code§ 2301.002(17) is a "dealer license issued 
by the board." Under Tex. Occ. Code§ 2301.002(27), the tenn "Person" means "a natural person, partnership, 
corporation, association, trust, estate.) or any other legal entity." 

P011/016 
Contested Cases Briefing Notebook                               Volume 2 782



Apr 21 2017 02:09pm 

issue (Tex. Occ. Code § 2301.455(a)(2)). See Transcript of January 5, 2017 Board Meeting at p. 

62 ("Mr. Palacios: Okay. Well, again, that's a totally new definition for me."). 

Like all other judges, administrative law judges are charged with the duty of interpreting 

and applying applicable statutory and other legal provisions in the cases over which they preside. 

See Flores v. Employees Ret. Sys. of Texas, 74 S.W.3d 532, 545 (Tex. App. 2002). Like the 

Board and the parties, the ALJs are constrained by the statutes governing this proceeding. The 

ALJs did as they should have done they followed the statute in determining that the investment 

and obligations of Mr. Atkission, personally, are irrelevant to an analysis of the investment and 

obligations of Atkission. The meaning of Tex. Occ. Code § 230 l .455(a)(2) is clear and the ALJs 

appropriately interpreted and applied the statue in this case. 

C. Reply to Exception No. 3 

Atkission next argued, in its third exception, that the ALJs erred in concluding that the 

$6.25 million invested by Mr. Atkission was neither an investment nor an obligation of 

Atkission. According to Atkission, the $6.25 million must be recognized as either an investment 

of Atkission or an obligation of Atkission. See 2017 Exceptions at p. 10. 

Atkission's contention on this point is incorrect for at least three reasons. First, the $6.25 

million investment in the Dealership was not made by Atkission ~it was made by Mr. Atkission 

from his own personal funds. See PFD at p. 23. Therefore, as discussed in FCA's Reply to 

Exception No. 2 above, an investment made by Mr. Atkission cannot be recognized as an 

investment made by Atkission because Atkission did not make the investment. 

Second, the evidence presented during the Hearing established that Mr. Atkission has no 

expectation that the Dealership will repay the $6.25 million and the transaction was not treated as 

a loan to the Dealership with the obligation of repayment. See PFD at pp. 26-28 ("No principal 
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has ever been repaid, or even demanded, and there is no documentation in the record to indicate 

that the principal must be repaid. As such, the ALJs cannot conclude that the dealership is under 

an actual obligation to repay the $6.25 million"). Since the $6.25 million is not a true debt, it 

cannot be recognized as an obligation of Atkission. 

Third, it has been established that the $6.25 million was often, if not primarily, used by 

the Dealership to fund its floor plan. See PFD at p. 63; and the December 17, 2015 Expert Report 

of Herbert E. Walter (R152) at p. 4, ~ 12(d). These floor plan transactions are short-term 

transactions akin to short-term loans with Mr. Atkission in substance taking the place of the 

Dealership's floor plan lender. Funds from a floor plan lender are not considered working capital 

or a traditional investment in a dealership. Thus, Mr. Atkission's funds should be considered 

neither working capital nor an investment in the Dealership. See Expert Report of Herbert E. 

Walter (Rl52) at p. 4, ~ 12(d) and (e) and pp. 7-8. 

D. Reply to Exception No. 4 

In its fourth exception, Atkission claimed that with regard to addressing the Remand 

Order, the AJLs erred in choosing not to solicit additional briefing or reopen the record. 

Atkission went as far as making the allegation that the "ALJs' action constitutes unlawful 

procedure," although Atkission did not provide any legal citation( s) to support this assertion. See 

2017 Exceptions at p. 11. Remarkably, despite Atkission's claims in the fourth exception, 

Atkission never submitted any request to the ALJ s to reopen the record or to seek permission for 

additional briefing. Indeed, there was a three-month period of time when Atkission could have 

requested such permission between the referral of the matter to SOAR in January 2017 and 

issuance of the ALJ s' Supplemental PFD in April 2017. 
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Contrary to Atkission' s contentions, the ALJ s were not required to seek additional 

evidence in connection with addressing the matters presented by the Board in the Remand Order. 

See Tex. Admin. Code §§ 155.153, 155.155 and 155.507. The parties in this case have already 

had ample opportunity to present their arguments and evidence. Indeed, the merits Hearing took 

place in February 2016, the parties each submitted two post-hearing briefs, and the record was 

closed in April 2016. The record, as it currently stands, already contains sufficient evidence to 

address the matters at issue in the Remand Order and the ALJ s' determination that additional 

evidence is unnecessary was a proper exercise of their judicial discretion. See Tex. Admin. Code 

§ 155.153 This is especially true in light of the duplicative nature of Atkission's 2017 Exceptions 

and 2016 Exceptions. 

E. Reply to Exception No. 5 

Atkission's fifth and final exception is that the ALJs erred in finding that the evidence 

"overwhelmingly" establishes good cause to terminate Atkission's Dealer Agreement. In support 

of this argument, Atkission simply offered the unsubstantiated assertion that such a finding is 

"untrue." See 2017 Exceptions at p. 11. 

As stated above, the ALJ s in this case found that six of the seven statutory factors 

weighed in favor of terminating Atkission's Dealer Agreement and none of the factors weighed 

against termination. See PFD at pp. 14-64. The ALJs also concluded that Atkission committed 

eight breaches of its Dealer Agreement, providing further support for the ALJs' recommendation 

that the Board approve termination. Id. at pp. 37-63. The findings and conclusions set forth in the 

ALJs' PFD and Supplemental PFD clearly support the proposition that the evidence 

overwhelming establishes good cause to terminate. Indeed, the Supplemental PFD provides that 

"given the weight of these facts, the ALJs conclude that [FCA's] request to terminate its 
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franchise with [ Atkission] is tailor-made for the relief afforded by the Texas Occupations Code 

§§ 2301.453-445 and should be granted." 

CONCLUSION 

For the reasons set forth above, FCA respectfully requests that: 1) the ALJ s deny all of 

Atkission's exceptions asserted in the 2017 Exceptions; and 2) the AL.Ts affirm, and the Board 

adopt, both the June 17, 2016 Proposal for Decision and the March 27, 2017 Supplemental 

Proposal for Decision. 

Dated this 21st day of April, 2017. 

Isl John W Chambless II 
John W. Chambless II, Esq. 
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Thompson, Coe, Cousins & Irons, LLP 
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TEXAS DEPARTMENT OF MOTOR VEHICLES 
MOTOR VEHICLE DIVISION 

Cecil Atkission Orange, LLC d/b/a Cecil 
Atkission Chrysler Jeep Dodge, 

Complainant 

v. 

FCA US LLC, 

Respondent 

SOAHDOCKET 
NO. 608-15-4315.LIC 

MVDDOCKET 
DOCKET NO. 15-0015 LIC 

FCA US LLC'S MOTION TO STRIKE NEW EVIDENCE 

FCA US LLC ("FCA") requests that the Administrative Law Judges ("ALJs") strike all 

new evidence submitted by Complainant Cecil Atkission Orange, LLC d/b/a Cecil Atkission 

Chrysler Jeep Dodge's ("Atkission") in its Exceptions to the Supplement to the Proposal for 

Decision Foil owing Remand ("2017 Exceptions"), including the report of new expert witness 

Robe1i C. Davis, III ("Mr. Davis") and the chart of franchised dealerships' corporate structures. 

INTRODUCTION 

This Motion arises from Atkission's decision to file the 2017 Exceptions and attach new 

evidence, including a newly-disclosed expert, in direct contravention of the instructions and 

findings of the ALJs overseeing this case on remand. The ALJs expressly concluded that neither 

new briefing nor new evidence is needed from the parties at this stage of the proceedings. 

Atkission disregarded this clear directive, and the new evidence submitted with its 2017 

Exceptions should be excluded as a result.1 

1 FCA's substantive rebuttal of Atkission's Supplemental Exceptions is filed concurrently as FCA's Reply to 
Complainant's Exception to the Supplement to the Proposal for Decision Following Remand. 

SOAH Docket No. 608-15-4315.LIC; MVD Docket No. 15-0015 LIC 
RESPONDENT FCA US LLC'S MOTION TO STRIKE NEW EVIDENCE Page I of13 
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Even if Atkission's additional briefing were warranted, the new evidence accompanying 

the 2017 Exceptions is so untimely as to require exclusion. A year after a full hearing on the 

merits and the close of the evidentiary record, Atkission has attempted to designate Mr. Davis as 

its new automotive accounting expert. Since Atkission already has an automotive accow1ting 

expert, this is nothing more than a transparent attempt at a do-over of a hearing that Atkission 

already lost, a tactic made all the more clear by Atkission's refusal to explain why a new, 

duplicative expert could be needed at this stage of the proceedings. In addition, Atkission 

attached to its 2017 Exceptions a host of new, nearly indecipherable information, including a 

new, unauthenticated chart outside the evidentiary record. 

Atkission's tactics are unreasonable and unfairly prejudicial to FCA. The untimely 

expert report of Mr. Davis, and the chart attached to Atkission's supplemental exceptions, must 

be excluded. 

BACKGROUND 

This case was initiated more than two years ago. On December 19, 2014, FCA sent a 

notice of termination to Atkission, which Atkission protested on February 20, 2015. On August 

31, 2015, the Court adopted a pre-trial schedule submitted by the parties, which set a deadline of 

November 2, 2015 for production of Atkission's witness list, and November 16, 2015 for 

Atkission's expert reports. See Ex. 1 (Aug. 31, 2015 Order No. 4 Adopting Procedural Sehcdule 

and Establishing Procedures for Hearing) ("Pre-Hearing Scheduling Order") at 1. Atkission 

disclosed Mr. Carl Woodward as an automotive accounting expert, and produced his expert 

report, untimely, on November 23, 2015. Mr. Woodward was deposed on December 11, 2015, 

and pursuant to the Pre-Hearing Scheduling Order, discovery closed on January 11, 2016. Id. 

SOAH Docket No. 608-15-4315.LIC; MVD Docket No. 15-0015 UC 
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A hearing was held before the ALJs on February 8-12, 2016 on the merits of whether 

FCA had "good cause" to terminate Atkission's dealer agreement. Following the hearing, the 

Court issued a briefing schedule, stipulated to by the parties, which established April 18, 2016 as 

the date that the "Record closes." See Ex. 2 (Feb. 24, 2016 Order No. 10 Establishing Briefing 

Deadline and Outline) ("Post-Hearing Scheduling Order") at I. On June 17, 2016, on t11e basis 

of that closed record, the ALJs issued their Proposal for Decision ("PFD"), finding that "the 

evidence overwhelmingly established that good cause exists to terminate Atkission Chrysler's 

franchise .... " PFD at 66. 

Atkission filed Exceptions to the PFD, and FCA submitted its Reply to Atkission's 

Exceptions on August 4, 2016. On August 10, 2016, the ALJs responded to the exceptions filed 

by Atkission and an amicus curiae, and found "all of the arguments made in Atkission Chrysler's 

exceptions to be redundant of arguments already considered, and rejected, in the PFD." August 

10, 2016 SOAH Letter at 2. Thereafter, the PFD was considered by tlie governing board of the 

Texas Department of Motor Vehicles ("Board"), which remanded the case to the ALJs for 

clarification of discrete, limited issues relating to the dealer's financial contributions to the 

business and the dealership's net worth and working capital.2 

After the remand from tlie Board, no party requested that tlie ALJs reopen the record or 

permit supplemental briefing or evidence. 

The ALJs issued a Supplement to the Proposal for Decision Following Remand 

("Supplemental PFD") on March 27, 2017, responding to the Board's request. The 

2 The Board's order states that the case was remanded "to further clarify: (a) the legal status of the dealer's 
financial contributions to the business and (B) how that money does - or does not - support the manufacturer's 
proposed termination under the manufacturer's December 19, 2014, termination letter: 

• Section regarding Working Capital Obligation (beginning on page 7) and 
• Section regarding Net Worth Obligations (beginning on page 8)." 

January 5, 2017 Interim Order Remanding to SOAH for Further Proceedings ("Remand Order") at I. 

SOAH Docket No. 608-15-4315.LIC; MVD Docket No. 15-0015 LIC 
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Supplemental PFD explains that the ALJs "carefully reviewed the Remand Order and the 

Board's discussion of the PFD," and determined that "the Board simply seeks additional 

explanation from the ALJs as to the bases for their conclusions" regarding the financial issues 

raised by the Board. Supplemental PFD at 2. The ALJs therefore found "no need to re-open the 

evidentiary record or to solicit additional briefing from the parties." Id. After a thorough 

examination and determination of the remand issues, the ALJs further concluded that the 

evidence still "overwhelmingly establishes good cause to terminate Atkission Chrysler's 

franchise." Id. at 11. 

Despite the ALJ s' express conclusion that there was no need for additional evidence or 

briefing, however, Atkission nonetheless submitted both. Specifically, on April 7, 2017, 

Atkission served the 2017 Exceptions, attaching in support the expert report of Mr. Davis, an 

expert never previously disclosed and entirely new to these proceedings. Atkission also attached 

a chart, again new to these proceedings and outside the evidentiary record, purporting to indicate 

the corporate structure of all franchised dealerships in Texas. See 2017 Exceptions at 2 n. l. 

LAW & ARGUMENT 

I. Texas Law Requires Exclusion of Atkission's New Expert Report 

"When a party fails to timely designate an expert, exclusion is mandatory and 

automatic .... " Pjetrovic v. Horne Depot, 411 S.W.3d 639, 646 (Tex. App. 2013) (internal 

quotation omitted). Texas courts routinely exclude late-disclosed experts, particularly if the 

disclosure occurs after discovery or a dispositive event. Fort Brown Villas III Condo. Ass'n, Inc. 

v. Gillenwater, 285 S.W.3d 879, 882 (Tex. 2009) (excluding expert disclosed "three days before 

the end of discovery and more than five months after the expert designation deadline"); Brescia 

v. Slack & Davis, L.L.P., No. 03-08-00042-CV, 2010 WL 4670322, at *6 (Tex. App. Nov, 19, 

2010) (upholding exclusion of experts designated "six months after the expert-designation 

SOAH Docket No. 608-15-4315.LIC; MVD Docket No. 15-0015 LIC 
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deadline had expired and only after [defendant] had filed its motion for summary judgment"). In 

addition, the Occupational Code requires exclusion of any untimely evidence in this 

administrative proceeding. See Tex. Occ. Code Ann. § 2301.709(a) ("In reviewing a case under 

this subchapter, the board or a person delegated power from the board ... may consider only 

materials that are submitted timely."). 

Atkission's new expert report is profoundly untimely, and the penalty of exclusion should 

be applied here. Atkission's original experts were disclosed in a preliminary witness list on 

November 2, 2015, and the expert report of Mr. Carl Woodward was served on November 23, 

2015. Pursuant to the Pre-Hearing Scheduling Order, discovery closed on January 11, 2016. Ex. 

1 (Pre-Hearing Scheduling Order) at 1. A hearing on the merits was held, and the evidentiary 

record was closed on April 18, 2016. Ex. 2 (Post-Hearing Scheduling Order) at l. Atkission's 

new expert report, by Mr. Robert Davis, was not served until April 7, 2017, nearly a full year 

later. 

Atkission has not attempted to justify its late disclosure of Mr. Davis's report. The Texas 

Rules permit late designation of an expert only where the court finds "there was good cause for 

the failure to timely make, amend, or supplement the discovery response," or "the failure to 

timely make, amend, or supplement the discovery response will not unfairly surprise or unfairly 

prejudice the other parties." Tex. R. Civ. P. 193.6(b). The burden to establish these factors rests 

on the party seeking to introduce the evidence. Tex. R. Civ. P. 193.6(c). However, Atkission 

made no motion based on good cause to introduce a new expert, nor has it attempted to show a 

lack of unfair surprise or prejudice. This alone is fatal to its submission. See, e.g., Phan v. 

Addison Spectrum, L.P., 244 S.W.3d 892, 899 (Tex. App. 2008) (excluding undisclosed expert 

testimony where plaintiff "gave no reason and made no showing that her failure to disclose any 

SOAR Docket No. 608-15-4315.L!C; MVD Docket No. 15-0015 LIC 
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experts would not unfairly surprise or prejudice the" defendants); Notice of Violation by HWY 3, 

2012 WL 1655062, at *3 (Tex. St. Off. Admin. Hgs. April 16, 2012) ("The additional document 

to which Hwy 3 made reference was not accompanied by a written motion based on good cause. 

The document is excluded from evidence."). Even were Atkission to move now for introduction 

of this evidence, however, it could not make the showing required. 

A. Atkission Does Not Have Good Cause For Introduction of a New, 
Duplicative Expert 

In its 2017 Exceptions, Atkission makes no effort to provide good cause for the 

introduction of a new automotive accounting expe1t a foll year after the close of the evidentiary 

record, nor could it. Atkission states that it "retained an additional accounting expert . . . to 

provide the ALJs with" evidence related to the remand issues. 2017 Exceptions at 4. However, 

the ALJs "carefully reviewed the Remand Order and the Board's discussion of the PFD" and 

"concluded that the Board simply seeks additional explanation from the ALJs as to the bases for 

their conclusions" regarding the financial issues raised by the Board. Supplemental PFD at 2. 

The ALJ s therefore already determined that there was "no need to re-open the evidentiary record 

or to solicit additional briefing from the parties." Id Atkission's submission of new evidence is 

directly contrary to this instruction from the ALJ s, and as discussed below, should be excluded 

as a sanction on those grounds. 

Yet even assuming arguendo that additional expert testimony is needed on remand-and 

it is not-Atkission fails to explain why its existing automotive accounting expert, Mr. Carl 

Woodward, and his prior evidence and testimony would be insufficient to address these remand 

issues. Mr. Woodward testified to extensive experience in automobile accounting, stating that 

"[m]ost anything financial with new vehicle dealerships, either I or my office do and have done 

for 40 years." Testimony of Woodward, Tr. at 1049, line 14 to 1050, line 9. Furthermore, Mr. 

SOAH Docket No. 608-15-4315.LIC; MVD Docket No. 15-0015 LIC 
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Coleman, Atkission's CFO, testified that since Mr. Woodward's initial retention, he has become 

"an advisor on accoimting for all of the Atkission dealerships." Testimony of Coleman, Tr. at 

820, line 21 to 821, line 9. In fact, Mr. Woodward is the one who originally suggested Atkission 

make the accounting change at issue, Testimony of Woodward, Tr. at 1068, line 2 to line 6, yet 

his name is conspicuously absent from Atkission's 2017 Exceptions. 

In actuality, no new automotive accounting expert is needed. Atkission is simply seeking 

a "do-over" on the expert it chose, Mr. Woodward, and the testimony that expert gave at trial. 

Texas law forbids this tactic, and it should be rejected here. See PopCap Games, Inc. v. 

MumboJumbo, LLC, 350 S.W.3d 699, 718~19 (Tex. App. 2011) (upholding exclusion of party's 

untimely supplemental expert disclosures on grounds of unfair surprise and unfair prejudice; 

even though initial expert was excluded as unreliable, "inadvertence of counsel is not good cause 

for late designation of new experts"). 

B. FCA Has Been Unfairly Prejudiced and Surprised By The 
Introduction of Atkission's New Expert 

Atkission cannot show good cause for the designation of Mr. Davis, but the prejudice and 

surprise to FCA by the sudden introduction of a new expert is manifest. In isolation, FCA will 

have no opportunity to counter Mr. Davis or the new issues he raises in his report. Nor will FCA 

have an opportunity to depose or cross-examination Mr. Davis on his report or opinions. 

FCA has built its post-hearing litigation strategy on the basis of a closed evidentiary 

record, with Mr. Woodward as Atkission's automotive accounting expert. Re-opening the record 

to permit introduetion of a new expert with new opinions at this stage will require a significant 

and wasteful expenditure of time, effort, and money by the Court and the parties. As the ALJs 

have already noted, there was already sufficient evidence in the record to determine the remand 

issues, so any re-opening of the record will necessarily be a waste of the ALJ s' and the parties' 

SOAH Docket No. 608-15-4315.LIC; MVD Docket No. 15-0015 UC 
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resources. Atkission already had one attempt to explain and present its evidence on the statutory 

factors and existing circumstances; Mr. Davis's additional evidence will be duplicative, and 

serve only to give Atkission a second bite of the apple. 

Furthermore, responding to Mr. Davis's new report will be expensive and time-

consuming. At a minimum, FCA expects that its accounting expert, Mr. Walter, will need to 

scrutinize Mr. Davis's report and issue his own rebuttal report, with each expert then needing to 

be deposed in turn. FCA would then be entitled to another hearing to cross-examine Mr. Davis 

regarding his opinions.3 An amendment to the Supplemental PFD would likely be necessary to 

incorporate Mr. Davis's testimony, followed by rounds of additional briefing. FCA's work to 

this point with respect to Mr. Woodward will have been wasted, all for an entirely duplicative 

and unnecessary expert witness. 

FCA has already been prejudiced merely by incurring the costs and fees involved in 

responding to Atkission's frivolous, untimely submission of new evidence, as well as by the 

disruption to the post-hearing schedule Atkission's submission will inevitably create. The Texas 

Rules are designed specifically to avoid this type of unfair prejudice and surprise, Alvarado v. 

Farah Mfg. Co., 830 S.W.2d 911, 914-15 (Tex. 1992), and additional time or depositions cannot 

cure the injustice. Ersek v. Davis & Davis, P.C., 69 S.W.3d 268, 272 (Tex. App. 2002) (where 

expert was designated after filing of summary judgment, "simply granting [defendant] the right 

to depose the witness does not ensure that it is not unfairly surprised or prejudiced"). 

Consequently, Mr. Davis's report must be excluded. 

C. Atkission's New Expert Report Is Contrary to the ALJs' Instructions 
and Should Be Excluded as a Sanction 

3 See Richardson v. City of Pasadena, 513 S.W.2d I, 3 (Tex. 1974)(reversing ruling permitting affidavits to be 
added to the record after administrative hearing with no opportunity for cross-examination, as "[t]he right to cross 
examine adverse witnesses and to examine and rebut all evidence is not confined to court trials, but applies also to 
administrative hearings" (emphasis added)). 
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In addition to being untimely, Atkission's submission of 2017 Exceptions and new 

evidence is directly contrary to the ALJ s' clear instructions regarding briefing and evidence on 

remand. Because the ALJs determined that the Board "simply seeks additional explanation from 

the ALJ s as to the bases for their conclusions" regarding the financial issues raised by the Board, 

they concluded there was "no need to re-open the evidentiary record or to solicit additional 

briefing from the parties." Supplemental PFD at 2. Atkission's submission of a new expert 

report violates this directive. 

The Administrative Code provides authority "to impose appropriate sanctions against a 

party or its representative for (!) filing a motion or pleading that is deemed by the judge to be 

groundless and brought: (A) in bad faith; (B) for the purpose of harassment; or (C) for any other 

improper purpose, such as to cause unnecessary delay or needless increase in the cost of the 

proceeding." Tex. Admin. Code § 155.157(a). Sanctions may also be imposed for "failure to 

obey an order of the judge or a SOAH or referring agency rule." Id. Possible sanctions that may 

be imposed for these violations include, inter alia, "prohibiting the party from introducing 

designated matters into the record," "disallowing in whole or in part requests for relief by the 

offending party and excluding evidence in support of those requests," and "striking pleadings or 

testimony in whole or in part." Tex. Admin. Code§ 155.157(b). 

Here, Atkission has attempted to introduce a new, duplicative expert report, against the 

express instructions of the ALJ s, long after the close of the evidentiary record, and without any 

showing of good cause----0r even an explanation as to why the new evidence was necessary. 

Given the failure to acknowledge governing law and the procedural posture of this case, 

Atkission cannot reasonably have expected its attempt to succeed. Nonetheless, their attempt has 

successfully prejudiced FCA, both in preparing its case for another hearing before the Board and 
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in the expense of preparing this motion. Accordingly, Atkission's submission of its new expert 

report is groundless, brought in bad faith, needlessly increases the cost of the proceeding, and 

directly contrary to a directive of the ALJ s. 

This conduct is sanctionable, and striking At:kission's new expert report from the record 

would be an appropriate response under the circumstances. See Tex. Dep 't of Agric. v. Acad. 

Sports + Outdoors, 2017 WL 385915, at *4 (Tex. St. Off. Admin. Hgs. Jan. 19, 2017) (striking 

late-disclosed evidence as sanction under Tex. Admin. Code§ 155.157). Because it is untimely, 

prejudicial, duplicative, and submitted in violation of a clear instruction by the ALJs, Mr. 

Davis's report must be excluded. 

II. Atkission's Chart of Texas Dealership Corporate Structures Should Be 
Excluded 

In addition to its new expert report, Atkission attached new evidence to its 2017 

Exceptions in the form of an unlabeled chart, which Atkission claims shows the corporate 

structure of all the franchised dealerships in Texas. Atkission asserts, unsworn, that the chart 

was obtained from the Texas Motor Vehicle Division, 2017 Exceptions at 2 n.l, but the chart 

itself is unauthenticated, with no indication it came from any state agency. Furthermore, the 

chart appears to indicate that nearly 500 dealerships have their business type "missing." 

Putting aside the questionable relevance and authenticity of the document, 4 this evidence 

is untimely and should be excluded. Tex. Occ. Code Ann. § 2301.709(a). The evidentiary 

record is long closed, Ex. 2 (Post-Hearing Scheduling Order) at l, and Atkission has not 

attempted to show good cause why it could not have requested and submitted this chart earlier, 

during the discovery period. Evidence that could have been presented prior to a hearing or trial 

is inadmissible when submitted after. See Rollins v. Texas Coll., No. 12-15-00121-CV, 2016 

4 FCA US has limited its objections to this chart to timeliness for purposes of this motion to strike; it reserves its 
rights to object to the chart on any and all other grounds, including relevance and authenticity. 
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WL 3703170, at *5 (Tex. App. July 12, 2016) (denying motion to reopen evidence and introduce 

expert affidavit, where proffering party had "not shown that the information contained in the 

affidavit was unavailable prior to the granting of the no evidence summary judgments" and 

"failed to show that they did not have an opportunity to present the evidence to the trial court"). 

As with its submission of a new expert report, Atkission's failure to meet or even 

acknowledge governing standards regarding the late submission of evidence---0r the ALJs' 

instructions--exposes the submission as knowingly improper. Consequently, Atkission's 

attempt to introduce this chart is groundless, brought in bad faith, needlessly increases the cost of 

the proceeding, and direetly contrary to the ALJs' directive. The chart should be excluded as 

untimely and as a sanction. Tex. Dep't of Agric., 2017 WL 385915, at *4 (Tex. St. Off. Admin. 

Hgs. Jan. 19, 2017). 

CONCLUSION 

FCA respectfully requests that the ALJs exclude all new evidence submitted with 

Atkission's 2017 Exceptions, including Mr. Davis's opinions and report and the chart of 

franchised dealerships' corporate structures, and impose any and all such other sanctions as the 

ALJs deem just and proper. 

CERTIFICATE OF CONFERENCE PURSUANT TO 1 TEX. ADMIN. CODE§ 155.305 

Co:nnsel for FCA certifies that he e-mailed counsel for Complainant Atkission on April 9, 

2017, about t11e relief requested herein. Counsel for Atkission denied the request. 
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Isl John W Chambless fl 
John W. Chambless II, Esq. 
Texas State Bar No. 00796334 
Thompson, Coe, Cousins & Irons, LLP 
701 Brazos, Suite 1500 
Austin, Texas 78701 
Telephone: (512) 708-8200 
Facsimile: (512) 708-8777 
Email: jchambless@thompsoncoe.com 

~and~ 

Mark T. Clouatre, Esq. 
Texas State Bar No. 00793521 
Colo. State Bar No. 29892 
Nelson Mullins Riley & Scarborough LLP 
1400 Wewatta Street, Suite 500 
Denver, Colorado 80202 
Telephone: 303-583-9900 
Facsimile: 303-583-9999 
Email: mark.clouatre@nelsonmullins.com 

Co\Ulsel for Respondent FCA US LLC 
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CERTIFICATE OF SERVICE 

The undersigned certifies that a copy of this instrument was served upon the following in 

accordance with TEX. R. Civ. P. 2la on this 21'' day of April, 2017: 

William R. Crocker MVD Docket Clerk 
Attorney at Law Motor Vehicle Division 
807 Brazos, Suite 1014 Texas Department of Motor 
Austin, Texas 78701 Vehicles 
Telephone: (512) 478-5611 4000 Jackson Avenue 
Facsimile: (512) 474-2540 Austin, TX 78731 
Email: crockerlaw@earthlink.net Telephone: (512) 465-7354 

Facsimile: (512) 465-3666 
Counsel for Complainant 

MVD Docket Clerk 
P.O. Box 26487 
Austin, Texas 78755-0487 
Facsimile: (512) 465-4135 

Isl John W Chambless II 
John W. Chambless, II 
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CECIL ATKISSION ORANGE, LLC, 
d/b/a CECIL ATKISSION CHRYSLER 
JEEP DODGE, 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

BEFORE THE STATE OFFICE 

Complainant 
OF 

v. 

FCA USLLC, 
Respondent ADMINISTRATIVE HEARINGS 

ORDERN0.4 
ADOPTING PROCEDURAL SCHEDULE 

AND ESTABLISHING PROCEDURES FOR HEARING 

On August 28, 2015, the parties filed an agreed scheduling order. l11e Administrative Law 

Judge (ALJ) fmds that the proposed procedural schedule is appropriate and should be adopted with 

certain modifications as noted below. 

I. PROCEDURALSCHEDULE 

IT IS ORDERED that the following procedural schedule is hereby adopted and shall govern 

these proceedings: 

Deadline for Complainant to produce expert 
r Orts 
Deadline for Respondent to produce expert 
re ort~ 

October 9, 2015 

November 2, 2015 
November l3, 2015 
November 16, 2015 

December 17, 2015 

·----···-· ·--·-------..., 
Deadline for completing all discovery, including January 11, 2016 
de ositions 

I A statement ofiposition clat1fies a party's position, it is not sworn-to and it is not evidence. It should identify the issues, 
and the party's position thereon, that the party believes should be addressed by the ALJ in the final proposal for decision 

2 Preliminary witness lists shall be promptly supplemented as additional witnesses are identified. 
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Deadline to exchange and file final witness lh.1:s January 15, 2016 
and all documentary exhibits, 3 including 
deposition designations; deadline for filing 
dis ositive motions 
Deadline for filing objections to proposed January 29, 2016 
exhibits and deposition designations and 
deadline for an counter de osition desi 
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PAGE2 

The parties may modify any deadline above (except for the prehearing and hearing settings) by 

agreement, without necessity of an order from the ALT, simply by filing a Jetter with the ALJ advising of 

the agreed revisions. 

II. NOTICE Oli' HEARING 

Consistent with the above procedural schedule, the hearing on the merits will convene at 

9:00 a.m. on February 8, 2016, at the William P. Clements Office Building, Fourth Floor, 

300 West 15th Street, Austin, Texas. The parties shall reserve five days for the hearing. If requested in 

writing no later than January 29, 2016, a prehearing conference shall be conducted in this case. If one 

is requested, the prehearing conference will occur at 10:00 a.m. on February 3, 2016. Parties may 

request to appear by telephone at any prehearing conference by filing a statement of intent to appear by 

telephone with the appropriate call-in number. 

III. TIME LIMITS 

To ensure that the hearing proceeds efficiently, the ALJ finds it appropriate to implement time 

limits for the parties. The ALJ estimates that a typical hearing day will have 6.5 hours ofhearing time. 

Accordingly, over five days, there will be approximately 32.5 hours of hearing time. Each party is 

allotted 16 hours of hearing time. All hearing time used by a party-whether presenting arguments, 

asserting oral motion5, questioning witnesses, asserting lengthy objections, or raising other matters that 

3 The parties have agreed that a copy 0£ each exhibit will be exchanged between counsel with the exhibit list, or 
overnighted for delivery the next day. 
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require time in the hearing-shall count against a party's time allotment. The ALJ will strictly enforce 

these limits and, accordingly, expects the parties to be prudent in planning the presentation of their cases 

and the examination of witnesses. 

IV. TRANSCRIPT 

As agreed to by the parties in their agreed scheduling order, the parties shall arrange for a court 

reporter to attend and transeribe the hearing each day, and the cost shall be shared equally by the parties. 

On the initial day of the hearing, two copies of each exhibit, one of which will be marked as the 

"Record Set" and the other as the "ALJ Set," shall be provided to the court reporter before the hearing 

starts to allow the court reporter time to mark them without delaying the hearing. 

SIGNED August 31, 2015. 

M RAFARHADI 
ADMINISTRATIVE LAW JUDGE 
STATE OFFICE OF ADMINISTRATIVE HEAI«NGS 
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CECIL ATKISSION ORANGE, LLC, 
d/b/a CJ;:CJL ATKISSION CHRYSI,ER 
JEEP DODGE, 

BEFORE THE STATE OFFICE 

Complainant 

v. 

FCA USLLC, 
Respondent 

OF 

ADMINISTRATIVE HEARINGS 

ORDERN0.10 
ESTABLISHING BRIEFING DEADLINE AND OUTLINE 

On Febmary 8-12, 2016, a hearing on the merits was held in the above-referenced matter with 

Respondent FCA US LLC (FCA), represented by attorneys Mark T. Clouatre, John P. Streelmar~ and 

Webster C. Cash, and Cecil Atkission Orange, LLC, d/b/a Cecil Atkission Chrysler Jeep Dodge 

(Atkission), represented by attorneys William R. Crocker and Nathan Allen, Jr. At the conclusion ofthe 

hearing, the Administrative Law Judges (ALJs) requested briefing to be filed by the parties.' The parties 

agreed on the following schedule and outline and this order memorializes the agreement: 

April 1, 2016 

April 18, 2016 

Deadline for submission/exchange of closing briefs (including 
proposed Findings of Fact and Conclusions of Law). 

Deadline for submission/exchange of rebuttal closing briefs. 
Record closes. 

The parties are requested to cite to supporting evidence in the transcript and exhibits using 

references to page and line of testimony. An example of how this should be cited for testimony is as 

follows: Testimony of Jane Doe, Tr. at 22, lines 5-6. Exhibits should be cited as FCA (or Respondent) 

Ex. 3 at 22-23. 

~ The parties are requested to also provide an electronic copy of the briefs with proposed findings and conclusions to the 
AL's1 Administrative Assistant, Erin Hurley, at the following email address: erin hurley@soah.texas.g oy 
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The initial and rebuttal closing briefs shall follow the outline below. Rebuttal briefs will be used 

solely to rebut and respond to the opposing party's initial closing brief, but must do so according to the 

outline: 

!ntroductjon/Backwund (Brief statement of the case presented and result sought bythe 
party.) 

IL Statement of AllJ.llicab!e Law (Specification of the Texas statutes(s) and case law the 
party believes to be applicable to the case.) 

ill Procedural History (Brief summary of t11e procedural history of ilie case, including 
notice, ilie protest, and applicable jurisdictional requirements.) 

IY. Factual Backwund and Analysis of Issues (A detailed statement of the evidence in the 
record and an analysis of fue statutes and case law applicable to each circumstance 
required to be considered in ilie detem1ination of good cause for termination. Each 
circumstance to be considered must be separately addressed under a separate 
subheading.) 

A. Whether FCA has established by a preponderance of the evidence fuat there is 
good cause for the proposed ten11i11ation of the franchise of Atkission pursuant 
to Tex. Occ. Code Ann§§ 2301.453 and 2301.455. In detennining good 
cause, the parties shall analyze all "existing circumstances," including: 

l. Atkission's sales in relation to the sales in the market; 

2. Atkission's investment and obligations; 

3. injury or benefit to the public; 

4. fue adequacy of Atkission's service facilities, equipment, parts, and 
personnel in relation to those of other dealers of new motor vehicles of 
fue same line-make; 

5. whet11er wan-anties are being honored by Atkission; 

6. the parties' compliance wifu fue franchise, except to the extent that the 
franchise conflicts with this chapter; and 

7. ilie enforceability of the franchise from a public policy standpoint, 
including issues of the reasonableness of the franchise's terms, 
oppression, adhesion, and fue parties' relative bargaining power. 
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B. Other issues the parties may address any issue not covered above in this 
section that is relevant to the case. 

V. Conclusion (A brief summary of the facts and arguments presented, and the decision 
sought by the party.) 

SIGNED February 24, 2016. 

1)/~· 
diTRA EARDADI rr~~ HUNTE . . LTER 

ADAHN!STRKIIVE LAW JUDGE 
STATE OFFICE OF ADMINISTRATIVE HEARINGS 

ADMINISTRATIVE LAW JUDGE 
STATE OFFICE OF ADMINISTRATIVE HEARINGS 
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CECIL ATKISSION ORANGE, LLC, 
dlb/a CECIL ATKISSION CHRYSLER 
JEEP DODGE, 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

BEFORE THE STATE OFFICE 

Complainant 
OF 

v. 

FCA US LLC, 
Respondent ADMINISTRATIVE HEARINGS 

ORDERN0.12 
GRANTING MOTION TO STRIKE NEW EVIDENCE 

OnMarch27, 2017, the undersigned Administrative Law Judges (ALJs) issued the Supplement 

to the Proposal for Decision Following Remand (Supplemental PFD). On April 7, 2017, Cecil 

Atkission Orange, LLC <lib/a Cecil Atkission Chrysler Jeep Dodge (Atkission) filed exceptions to the 

Supplemental PFD. Atkission attached to its exceptions substantial new evidence; specifically, a 22-

page report from a purported new expert witness, Robert Davis, plus voluminous other documents, 

including what purports to be a chart of the ownership structure of franchised dealerships in Texas. 

By motion filed April 21, 2017, FCA US LLC (Chrysler) moves to strike the new expert and 

evidence offered by Atkission. Chrysler correctly points out the following: 

• Atkission's new expert designation and the new documentary evidence are extremely 
untimely, having been identified and provided roughly one-and-a-half years after the 
applicable deadlines set out in Order No. 4; 

• The new evidence was filed tnore than a year after the evidentiary record in this case 
closed; 

• Following the decision by the governing board of the Texas Department of Motor 
Vehicles (Board) to remand this matter, Atkission never asked to have the record 
reopened, never sought leave to submit new evidence, and never moved for admission of 
the new evide11ce attached to Atkission 's exceptions; 
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• Atkission's proffer of the new expert and new evidence is contrary to the ALJs' 
conclusion, in the Supplemental PFD, that there was no need to re-open the evidentiary 
record in response to the remand; 

• Atkission has failed to show good cause for its untimely offer of new evidence and a 
new expert; and 

• Chrysler would be unfairly prejudiced by the admission of the new expert and evidence. 

Atkission filed no response to Chrysler's motion to strike. 

For the reasons set forth in Chr)rsler's motion, the motion is GRANTED; the new evidence 

attached to Atkission's exceptions to the Supplemental PFD is NOT ADMITTED in the evidentiary 

record of this case; and, to the extent the new evidence is discussed in Atkission's exceptions to the 

Supplemental PFD, it will not be considered. 

SIGNED May 1, 2017. 

~1-at11~ 4~~~~.TE--lrB•~-·-."'~LT_E_R~~~~~~~~- ~M~~~l~'R~A~F*A~RHA!'-'-0~1"-''--'"'-"'~~~~~~ 
ADMINISTRATIVE LAW JUDGE ADMINISTRATIVE LAW JUDGE 

STATE OFFICE OF ADMINISTRATIVE HFARINGS 
STATE OFF!CF. OF Aff\H'<ISTRATIVE HEARINGS 
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SOAH DOCKET NUMBER: 

CECIL ATKISSION CHRYSLER JEEP DODGE v. FCA US LLC 

608-15-4315.LIC 

REFERRING AGENCY CASE: 15-0015-LIC 

STATE OFFICE OF ADMINISTRATIVE 

HEARINGS 

REPRESENTATIVE I ADDRESS 

MVD DOCKET CLERK 
MOTOR VEHICLE DIVISION 
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ADMINISTRATIVE LAW JUDGE 

ALJ HUNTER BURKHALTER 
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MOTOR VEHICLE DIVISION 

CARDWELL, HART & BENNETT, L_L_P_ 

FCAUSLLC 
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TEXAS DEPART11ENT OF MOTOR VEHICLES 
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WHEELER TRIGG O'DONNELL, LLP 
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DENVER, CO 80202 
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(303) 244-1879 (FAX) 
streelman@wtotrial_com 
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TEXAS AUTOMOBILE DEALERS ASSOCIATION 
1108 LAVACA, STE 800 
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xc: Docket Clerk, State Office of Administrative Hearings 
Docket ClerkTDMV, Fax No. 512-465-4135 
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Denise Kimbrough 

From: 
Sent: 
To: 
Subject: 
Attachments: 

XM edi us F AX@soah.s tate. tx.u s 
Monday, May 01, 2017 11:21 AM 
Denise Kimbrough 
Broadcast Completed: ORDER NO. 12 608-15-4315.LlC 
E4C47EEE-6B94-4B64-981B-239BB4FAB927-55783-BR.pdf 

Time Submitted : Monday, May 1, 201711:17:46 AM Central Daylight Time 
Time Completed : Monday, May 1, 201711:20:35 AM Central Daylight Time 
Nb of Success Items : 5 
Nb of Failed Items : 0 

Status Time Sent Pages Sent Duration Remote CSID Destination Error Code 

Success Monday, May 1, 2017 11:18:58 AM Central Daylig 6 68 5127088777 0 
Success Monday, May 1, 201711:19:09 AM Central Daylig 6 78 5123220561 5123220561 
Success Monday, May 1, 2017 11:19:35 AM Central Daylig 6 104 Wheeler Trigg 13032441879 
Success Monday, May 1, 2017 11:19:44 AM Central Daylig 6 114 Nelson Mullins 13035839999 
Success Monday, May 1, 2017 11:20:25 AM Central Daylig 6 156 5126101324 5124742540 

1 

0 
0 
0 

0 
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Denise Kimbrough 

From: 
Sent: 
To: 
Subject: 
Attachments: 

XM edi us F AX@soah.s tate. tx.u s 
Monday, May 01, 2017 11:28 AM 
Denise Kimbrough 
Broadcast Completed: ORDER NO. 12 608-15-4315.LlC 
E4C47EEE-6B94-4B64-981B-239BB4FAB927-55794-BR.pdf 

Time Submitted : Monday, May 1, 201711:18:45 AM Central Daylight Time 
Time Completed : Monday, May 1, 201711:27:52 AM Central Daylight Time 
Nb of Success Items : 3 
Nb of Failed Items : 0 

Status Time Sent Pages Sent Duration Remote CSID Destination Error Code 

Success Monday, May 1, 2017 11:20:15 AM Central Daylig 6 
Success Monday, May 1, 201711:21:49 AM Central Daylig 6 
Success Monday, May 1, 201711:27:43 AM Central Daylig 6 

1 

89 214 343 7455 
180 5124654135 
233 5124654135 

12143437455 0 
5124654135 0 
5124653666 0 
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5.	Franchised Dealer's Complaint against Distributor under Occupations Code,

	§§2301.467, 2301.468, and 2301.478 

	MVD Docket No. 14-0006.LIC; SOAH Docket No. 608-14-1208.LIC

	New World Car Nissan, Inc., d/b/a World Car Hyundai, World Car Nissan;

	and New World Car Imports San Antonio, Inc., d/b/a World Car Hyundai,

	Complainants v. Hyundai Motor America, Respondent



6.	Franchised Dealer's Protest of Manufacturer's Notice of Termination 

	MVD Docket No. 15-0015.LIC; SOAH Docket No. 608-15-4315.LIC

	Cecil Atkission Orange, LLC, d/b/a Cecil Atkission Chrysler Jeep Dodge,

	Complainant v. FCA US, LLC, Respondent



August 17, 2017



Full Board Meeting, 8:00 a. m.
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